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United States Court of Appeals for the 

District of Columbia 


No. 6570. j 

Goodyear Service, Inc., &c., Appellanj, 


vs. 


KACHEL PRRTZFELDER. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 84039. i 

Rachel Pretzfelder, Plaintiff, 

vs. 

Goodyear Service, Inc., a Body Corporate, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the 
papers were filed and proceedings had, in the 
titled cause, to wit: 

1 Declaration. 


following 

above-en- 


Filed May 24, 1934. j 

In the Supreme Court of the District of Colombia. 

Law. 

No. 84039. 

I 

Rachel Pretzfelder, Plaintiff, 

vs. | 

Goodyear Service, Inc., a Body Corporate, Defendant. 

The plaintiff, Rachel Pretzfelder, sues the defendant, 
Goodyear Service, Inc-., a body corporate, having agents 

1—6570a 
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and doing business in the District of Columbia, for that, 
heretofore to wit on March 10th, 1934, and for some time 
prior thereto, >the said defendant was engaged in the sale 
of automobile tires in the District of Columbia and in the 
course of its said business owned, maintained and operated 
certain automobile trucks, by its agents, for the purpose 
of delivering said merchandise and for that, on the date 
aforesaid, one of the said automobile trucks owned and 
operated by said defendant, by its agent, in the course of 
said defendant’s business, was being propelled by said 
defendant's agent in a northerlv direction on Woodlev 
Place, Northwest, near its intersection with Woodley Road, 
and at the time and place aforesaid, the plaintiff, while 
herself in the> exercise of due care was walking across 
Woodlev Place from the east to the west curb thereof. 

Whereupon it became and was the duty of said defend¬ 
ant, by said agent, to exercise reasonable care in the opera¬ 
tion of said automobile so as not to cause injury to pedes¬ 
trians, including said plaintiff, by reason of the negligent 
operation of said automobile truck. 

Yet the said defendant, by its agent, at the time and 
place aforesaid, not regarding its duty in the 
:2 premises, but carelessly neglecting the same, did pro¬ 

pel and operate its said automobile truck without 
keeping a proper lookout and without having said automo¬ 
bile truck under reasonable and proper control, without 
giving due warning of its approach and at a fast and exces¬ 
sive rate of speed, and without stopping said automobile 
truck before colliding with said plaintiff, when by the exer¬ 
cise of reasonable care said defendant’s agent saw or should 
have seen said plaintiff in time to have avoided said col¬ 
lision, by the exercise of due care. 

By reason of the negligence of the defendant, by its agent, 
as aforesaid, said plaintiff was struck with great force bv 
defendant’s automobile truck and hurled a great distance 
through the airland to the ground, whereby she sustained a 
severe cerebral concussion, extensive brush burns about the 
face and legs, a large stellate laceration of her forehead, 
with permanent scars and depressed comminuted fracture 
of the nasal bones on each side causing permanent disfigure¬ 
ment and marked deflection of the septum with permanent 
deformity to the right which will permanently interfere 
with proper nasal function, a fracture of the 9th rib on 
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the left side, a comminuted fracture of the left| tibia and 
head of the left fibula, and other parts of her b!ody, head, 
neck, spine, arms and limbs were severely and painfully 
wrenched, contused, lacerated, infected and otherwise 
wounded, and she sustained severe internal injuries, and 
her nervous system was shocked and permanently impaired 
and she suffered and will permanently suffer gre^t physical 
and mental pain and anguish, and the use and strength of 
her limb has been permanently impaired and crippled and 
she incurred and will in the future incur large expense for 
hospital, medical, surgical, nursing, medicines | and xray 
treatment and has been and will be required to ihcur extra 
expense for help in the performance of her house- 
3 hold duties and for the repair and replacement of 
her eyeglasses, dental plate, diamond ring and cloth¬ 
ing; all to the plaintiff’s damage in the sum of Twenty-Five 
Thousand ($25,000) Dollars. 

Wherefore plaintiff brings this action and claims dam¬ 
age of said defendant in the sum of Twenty-Five Thousand 
($25,000) Dollars, besides costs of this action. 

ALVIN L. NEWMYEJR, 

Attorney for plaintiff, 
LEON PRETZFELDDR, 

Attorney for Plaintiff. 

Pleas. 

Filed June 19, 1934. 

«###*•* 

First Plea. 

Comes now the defendant, Goodyear Service, Inc., by and 
through its attorneys, Cornelius H. Dohertv and Frank E. 
Glynne, and, for plea to the Declaration filed herein, admits 
that it is a corporation doing business in the District of 
Columbia, and admits that the body of the plaintiff collided 
with the automobile owned by the defendant an4 operated 
by its employee on the 10th day of March, 1934, but denies 
each and every other material allegation in the skid Decla¬ 
ration contained, and specifically denies the violation of 
any Traffic and Motor Vehicle Regulation as alleged in the 
said Declaration. 
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Second Plea. 

Comes now the defendant, Goodyear Service, Inc., by and 
through its attorneys, Cornelius H. Doherty and Frank E. 
Glynne, and, for further plea to the said Declaration, ad¬ 
mits that it is the owner of the automobile which collided 
with the plaintiff on the 10th day of March, 1934, but denies 
that it was caused through its negligence or the 
4 negligence of the driver of the automobile and savs 
that at the time and place stated in the said Declara¬ 
tion the plaintiff was guilty of negligence which caused her 
injuries in that she failed to exercise reasonable care for 
her own safety and further in that, at the time and place 
aforesaid, there was in full force and effect a certain Traffic 
and Motor Vehicle Regulation regulating the movements 
of pedestrians, to wit, Article II, Section 2, Paragraph (b): 

“Vehicles shall have the right of way between crosswalks 
and between street intersections.” 


The defendant says that its employee was proceeding 
north on Woodley Place, Northwest, between the cross¬ 
walks, and the defendant says that it then and there became 
and was the duty of plaintiff to use reasonable care and to 
ascertain whether or not it was safe and proper to cross the 
street at the time and place alleged and to give to the car 
owned by the defendant and operated by its employee the 

right of wav in conformitv with the Traffic and Motor Ve- 
^ %■ * 

hide Regulation as aforesaid; and the defendant says that 
plaintiff failed to use reasonable care to ascertain whether 
or not it was safe and proper for her to cross the street at 
the time and place alleged and failed and refused to give 
to the car owned by the defendant the right of way in con¬ 
formity with the aforesaid regulation, and the defendant 
says that the negligence of the plaintiff, as hereinbefore set 
forth, was the cause of any and all injuries sustained by 
her by reason of the collision described in the said Declara¬ 
tion. 

CORNELIUS H. DOHERTY, 
FRANK E. GLYNNE, 

Attorneys for Defendant. 
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Memorandum. 

i 

June 20, 1934.—Joinder, Note, and Notice filed. 

Motion to Set Trial Date. 

Filed June 3, 1935. 


Comes now the plaintiff in the above entitle^ cause, by 
her attorney, and moves the court to set for immediate 
trial the above cause bv reason of the fact that the trial 
date was heretofore postponed until June 5, 1935, on ac¬ 
count of the illness of the defendant’s attorney c|nd by rea¬ 
son of the advanced years of the plaintiff and I the nature 
of the action, a trial before adjournment at tfyis term is 
imperative. j 

A. L. NEWMYlER, 
Attorney for plaintiff. 


i 


Motion to Pass Cause. 
Filed June 4, 1935. 


The defendant, Goodyear Service, Inc., a body icorporate, 
bv its attorney, Cornelius H. Doherty, moves thte Court to 
pass the above entitled cause, which is now on| the daily 
calendar, for the term, for it appears by the Affidavit at¬ 
tached hereto, together with the certificate of the Doctor, 
that counsel for the defendant will not return until after 
the close of the present term. 

CORNELIUS H. DOHERTY, 

(By F. M. M.) I 

Attorney for Defendant. 

6 Affidavit of Frederick M. Mesmer. 

Filed June 4,1935. 

District of Columbia, ss: 

Frederick M. Mesmer, being first duly swornl on oath 
deposes and says that he is associated with the law office of 
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Cornelius II. Doherty, counsel for the defendant in the 
above entitled cause, and that on the 17th day of May, 1935, 
an operation was performed upon Cornelius H. Doherty in 
the Episcopal Eye, Ear & Throat Hospital, and since that 
time has been confined to the hospital and now is at home 
under the care of a physician, as appears by the certificate 
of Dr. Arthur Zinklian attached to this Affidavit and Mo¬ 
tion and made a part hereof, and that Mr. Doherty will not 
be in a position to return to his professional duties until 
after the first dav of July, 1935. 

I ‘ FREDERICK M. MESMER. 

Subscribed and sworn to before me this 3rd dav of June, 
1935. 

[seal.] ISABELLE BEATRICE SMITH, 

i Notary Public of D. C. 

Supreme Court of the District of Columbia. 

Tuesday, June 4, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 


Upon consideration of the motion filed herein, to pass 
cause for term, it is ordered that said motion be, and the 
same is hereby denied, but the trial of this cause is hereby 
continued for one week. 

7 Motion for Continuance. 

Filed June 12,1935. 


Comes now the defendant, Goodyear Service, Inc., a 
body corporate, by and through its attorney, Cornelius H. 
Doherty, and moves the Court to continue the above en¬ 
titled cause for a month, due to the illness of counsel for 
the defendant. 

CORNELIUS H. DOHERTY, 

: Attorney for Defendant. 
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Affidavit of Cornelius H. Doherty, j 

• * # * # * j • 

District of Columbia, ss: j 

Cornelius H. Doherty, being first duly sworn, on oath 
deposes and says that he is the only attorney of record for 
the defendant in the above entitled cause, and from the 
time that the case went on the Ready Calendar on January 
28, 1935, until May 17, 1935, when it was necessary for coun¬ 
sel to go to the Hospital, he was ready and willing to try 
the case; that the case was not reached for trial before 
that time, due, he believes, because of the number of cases 
that counsel for the plaintiff had on the calendar to be 
disposed of prior to this case, and that on the 17th day of 
May, 1935, the case, upon the affidavit of counsel for the 
defendant, together with the certificate of the Doctor— 
that an operation was necessary at that time—was passed 
until the 5th day of June, 1935, and on the 4th day of 
June, 1935, a motion to set the case for immediate hear¬ 
ing, filed by the plaintiff, and the motion of the defendant 
supported by the affidavit of Frederick M. Mesmer, an at¬ 
torney, together with the certificate of Dr. Arthur Zinkhan, 
to the effect that counsel for the defendant would not 
8 be in a position to attend to his professional duties 
for at least another month, were heard before Mr. 
Justice O'Donoghue, and Justice O’Donoghue ruled that 
it would be necessary for counsel for the defendant to try 
the case himself or to obtain the services of some other at¬ 
torney to try this case; that counsel for the defendant is 
not associated in anv wav with anv other attbrnevs and 

j * 

does not feel that he should be required to obtain the serv¬ 
ices of another attorney nor does he feel that] he should 
be required, due to his physical condition, which fact is 
supported by the affidavit of Dr. Arthur Zinkhan, to go 
to trial in this case for at least another month, and to re¬ 
quire counsel for the defendant to proceed a‘; this time 
will greatly prejudice the rights of the defendant. 

CORNELIUS H. DOjHERTY. 

Subscribed and sworn to before me this 11th dkv of June, 
1935. 

[seal.] ISABELLE BEATRICE SM|TH, 

Notary Public^ of D. C. 
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Dr. Arthur M. Zinkhan, 
The Rochambeau, 
Washington, D. C. 


June 3, 1935. 

To whom it mav concern: 

On May 17, 1935, I performed a double Caldwell-Luc op¬ 
eration on Mr f C. II. Doherty. Since that date he has been 
under my professional care. 

Mr. Doherty is still unable to attend to his professional 
duties at this time and at my insistence, due to the result 
of a severe, chronic, infection, he must refrain from all 
professional activity for at least another month. 

ARTHUR M. ZINKHAN. 

Subscribed and sworn to before me this 6th dav of June, 
1935. 

[seal.] , THERESA F. KIMBALL, 

i Notary Public of D. C. 

9 Supreme Court of the District of Columbia. 

Wednesday, June 12, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

**####• 


Upon consideration of the motion of the defendant filed 
herein, for a continuance, it is ordered that said motion be, 
and the same is hereby overruled. 

Thereupon, come now the parties hereto by their respec¬ 
tive attorneys of record and a jury of good and lawful 
persons of this district, to-wit: Charles Williams, R. L. 
Transue, P. E. Poole, A. C. Shaw, W. S. Tyler, G. W. Ben¬ 
son, W. F. Shea, A. C. Leathers, J. J. Lynch, J. E. Aiken, 
J. T. Gabler and V. B. Harper, who are duly sworn to well 
and truly try the issue herein joined and after this cause 
is heard in part the jury is respited until tomorrow morn¬ 
ing at ten o’clock. 
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Law Rule 44. 

i 

i 

Continuances. 

1. An application for a continuance shall be [by motion 
supported by sufficient affidavit disclosing the grounds 
therefor, unless such affidavit be waived by opposing coun¬ 
sel. In order to be entertained such motion an)d affidavit 
shall be filed as long before the calling of the caude for trial, 
as reasonable diligence requires. 

2. If the application be because of the absence of a wit¬ 
ness, the affidavit shall set forth what material matter such 
witness is expected to testify to; and if the adverse party 
admits that such witness if present would so testify, the 
court may proceed with the trial, requiring such admission 
therein. 

3. All continuances shall be in the sound discretion of 

the court, and shall be at the cost of the applicant 
10 unless otherwise ordered. 

Memorandum. 

June 17, 1935.—Verdict for Plaintiff for $7,00Q. 

Motion for a New Trial. 


Filed June 21,1935. 

m * # # # 




Comes now the defendant, Goodyear Service, lie., a body 
corporate, by and through its attorney, Cornelijis H. Do¬ 
herty, and moves the Court to set aside the verdict entered 
herein and to grant a new trial, and, for reason^ therefor, 
says: 

1. That the Court erred in denying defendant ’s motion 
for a continuance. 

2. That the Court erred in denying defendant’s motion 
for a directed verdict. 

3. That the Court erred in the admission and exclusion 
of evidence. 

4. That the said verdict is contrary to law. 

5. That the said verdict is contrary to the weight of the 
evidence. 
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6. That the amount of said verdict is excessive. 

7. That the Court erred in failing to restrict counsel for 
the plaintiff in his argument on rebuttal. 

8. And other matters apparent upon the face of the rec¬ 
ord or occurring in the proceedings herein. 

CORNELIUS H. DOHERTY, 

Attorney for Defendant. 

11 Supreme Court of the District of Columbia. 

Monday, July 1, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

#####*# 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict ordered. 

Wherefore,! it is considered that plaintiff recover of the 
defendant herein the sum of Seven Thousand Dollars 
($7,000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its 
attorney of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a supersedeas 
bond is herebv fixed in the sum of Eight Thousand Dollars 
($8,000.00), and a further undertaking to act as a cost bond 
is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

Memorandum. 

July 5, 1935.—Undertaking (supersedeas) $8,000 ap¬ 
proved and tiled. 

12 Assignment of Errors. 

Filed July 8, 1935. 

The Court erred: 

1. In denying defendant’s motions for a continuance. 

2. In denying defendant’s motion for a directed verdict 
at the close of the plaintiff’s case. 
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3. In denying defendant 's motion for a directed verdict 
renewed at the close of all the testimony in, the £ase. 

4. In granting and reading plaintiff’s prayers!Number 1, 
Number 4 and Number 6 to the jury. 

5. In denying defendant’s instructions Nujnber 1, 2 
and 4. 

6. In denying defendant’s motion to strike thcj testimony 
of Dr. Carl Goldenberg. 

7. In permitting plaintiff to introduce and rkad in evi¬ 
dence the statement of Jessie Tvson dated May 2, 1935. 

8. In denying the defendant the right to cro^s-examine 
Bernard G. Ostmann, witness for the plaintiff, concerning 
the charge pending against Jessie Tyson. 

9. In refusing to permit defendant to introduce the tes¬ 
timony of Officer Kirby relative to the charge pending 
against Jessie Tyson at the time the statement was signed 
by Jessie Tyson. 

10. In denying the defendant’s objection to plaintiff’s 
counsel’s closing argument. 

11. In denying defendant’s motion for a new* trial. 

12. In other respects apparent of record. 

CORNELIUS H. DOHERTY, 

Attorney for Defendant. 

13 A copy of the foregoing Assignment of Errors 
acknowledged this 2nd dav of July, 1935. 

ALVIN L. NEWM^ER, 

Per J. A. K., 

Attorney for Plaintiff. 

Memoranda. 

July 19, 1935.—Time to file Bill of Exception^ extended 
from time to time to and including August 26, 19$5. 

August 23, 1935.—Proposed Bill of Exceptions filed. 

Supreme Court of the District of Columbia. 

Wednesday, September 11, 1935. 

Session resumed pursuant to adjournment, Ron. Chief 
Justice Alfred A. Wheat, presiding. 

# # # * * * j m 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by[ its attor- 
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ney submits to the Court its Bill of Exceptions, taken at 
the trial of this cause, and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 


Designation of Record on Behalf of Appellant. 

Filed July 8, 1935. 


Now comes Goodyear Service, Inc., a body corporate, the 
appellant in the above entitled cause and designates the 
parts of the record which it desires to have included 
14 in the transcript, said parts being considered suffi¬ 
cient. for the determination of the questions raised 
on appeal, namely: 

1. Declaration. 

2. Plea. 

3. Motion to pass cause, and affidavit of Frederick M. 
Mesmer filed by defendant. 

4. Motion to set trial date filed by plaintiff. 

5. Order setting case for hearing. 

6. Motion for continuance and the affidavits of Cornelius 
H. Dohertv and Dr. Arthur Zinkhan filed June 12, 1935. 

7. Order denying motion for continuance. 

8. Verdict. 

9. Motion for new trial. 

10. Order denving motion for new trial. 

11. Judgment. 

12. Supersedeas undertaking appd. & filed July 5, 1935. 

13. Assignment of Errors. 

14. Bill of Exceptions. 

15. Copy of this Designation. 

i CORNELIUS H. DOHERTY, 

Attorney for Appellant. 

A copy of the foregoing Designation acknowledged this 
2nd day of July, 1935. 

ALVIN L. NEWMYER, 

Per J. A. K., 

Attorney for Appellee. 
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15 Designation of Record on Behalf of Appellee. 

Filed July 10, 1935. ! 

# * # # # * | # 

Now comes Rachel Pretzfelder, appellee in the above en¬ 
titled cause and designates parts of the record I to be in¬ 
cluded in the transcript in addition to those designated by 
appellant, such additional parts being deemed Necessary 
and material for a determination of the questions raised 
on appeal, namely: 

1. Memorandum of Joinder of Issue, Notice of Trial and 
Note of Issue. 

2. Memorandum: Jury sworn to try issues. 

3. Verbatim quotation of Law Rule 44 of Supreme Court 
of the District of Columbia. 

4. Copy of this designation. 

ALVIN L. 

DAVID G. BRESS, j 

Attorneys for Appellee. 

To Cornelius H. Doherty, Esq., 

Attorney for Appellant, 

1010 Vermont Ave., N. W. j 

Service of a copy of the foregoing Designation of Record 
acknowledged this 9th day of Julv, 1935. 

CORNELIUS H. DOHERTJY, 

Attorney for 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprerpe Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to ^>e a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are mad^ part of 
this transcript, in cause No. 84039 at Law, wherein Rachel 
Pretzfelder is Plaintiff and Goodyear Service, InC. a body 
corporate, is Defendant, as the same remains upoii the files 
and of record in said Court. 



NEWMYER, 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of October, 1935. 

[Seal Supreme Court of the District of Columbia.] 

PRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

17 In the .Supreme Court of the District of Columbia. 

Law. 

No. 84039. 

Rachel Pretzfelder, Plaintiff, 

vs. 

Goodyear Service, Inc., a Body Corporate, Defendant. 

To Alvin L. Newmyer, Esquire, 

1001 15th Street, N. W., 

Washington, D. C., 

Attorney for Plaintiff. 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the Court on 
September 25, 1935, at ten o’clock A. M., or as soon there¬ 
after as counsel can be heard, for the purpose of having the 
same signed and sealed by the Court. 

CORNELIUS H. DOHERTY, 

1010 Vermont Avenue, N. W., 
Washington, D. C., 
Attorney for Defendant. 

Service of the foregoing notice and copy of said bill of ex¬ 
ceptions acknowledged this 22nd dav of August, 1935. 

ALVIN L. NEWMYER, 
DAVID G. BRESS, 

Attorney - for Plaintiff. 
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18 In the Supreme Court of the District of Columbia. 

Law. 

No. 84039. | 

■ 

Rachel Pretzfelder, Plaintiff, 

VS. ! 

Goodyear Service, Inc., a Body Corporate, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of this ca>je, before 
Mr. Chief Justice Alfred A. Wheat and a jury, duly em¬ 
paneled and sworn to try the issues herein, wljiich trial 
began on June 12, 1935, and thereafter was further pro¬ 
ceeded with: | 

■ 

Joseph E. Elbert, being first duly sworn, testified pn behalf 
of plaintiff, on direct examination, in substance, a^ follows: 

That he is a computing engineer, his qualifications as 
such being admitted by counsel for the defendant, and that 
he made a certain diagram which was produced in Court of 
Woodley Place north of the intersection of Woodley Road, 
which diagram was drawn according to scale and jon which 
the witness pointed out distances and landmarks. Woodley 
Place was twenty-four feet from curb to curb. The width 
of "Woodley Road is thirty feet and that in March of 1934, 
there were signs along the east side of Woodley Place 
marked “No Parking At Any Time” and that in March of 
1935, Woodley Place was a two-way street and that there 
were no traffic lights controlling the intersection <j)f Wood- 
ley Place and Woodley Road at that time. On Woodley 
Place from Calvert Street to Woodley Road the grade is 
1% decline in a northerly direction and on Woodley Place 
from Woodley Road to Cathedral Avenue the gifade is 3 
and 38/100% upgrade in a northerly direction. 

Bernard B. German, being first duly sworn, testified on 
behalf of plaintiff, on direct examination, in subsjtance, as 
follows: 

That in March of 1934, he was living at 2J722 Con¬ 
necticut Avenue. That he is twelve years of age and 
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attends Junior High School; that he remembers an acci¬ 
dent about 9:45 A. M. on March 10, 1934, on Woodley 

Place. That it was a sunshiny dav and he was at that time 

•» * 

on Woodlev Place between Woodley Road and Cathedral 
* •> 

Avenue by a driveway. That Cathedral Avenue is the next 
intersecting street with Woodlev Place north of Woodlev 
Road; that he was on Woodlev Place at that time of the 
morning looking for his bov friend whom he wanted to go 
swimming with him at the Shoreham Hotel. That lie had 
been to his bov friend’s house and that the latter was out 
playing; that 1 the said boy friend lived at 2701 Connecticut 
Avenue. That the drivewav to which the witness had re- 
terred was located on the west side of Woodlev Place. 
That the witness designated on the map the driveway re¬ 
ferred to, which driveway was nine and one-tenth feet 
wide, running diagonally across the northwest corner of 

Woodlev Road and Woodlev Place from the west side of 
* * 

Woodlev Place to the north side of Woodlev Road. At the 
time of the collision, witness was standing between a tree 
and an electric light lamp post on the west side of Woodley 
Place directly opposite 2702 Woodley Place, which point is 
about ninety feet north of the north curb of Woodlev Road 

* w 

and Woodley Place. In response to a question as to 

whether the witness saw the truck, the witness replied that 

he saw him when he was south of Woodlev Road and 

%> 

noticed him because he was going rather fast and the wit¬ 
ness was looking for his bov friend. The witness first saw 
the plaintiff before she was struck by the truck when she 
was about in the middle of the roadway. That the plain¬ 
tiff was crossing from the east to the west side of the street 
walking on an angle toward Woodley Road. Witness there¬ 
upon marked, upon the diagram the approximate point 
where the plaintiff was crossing the street, which point was 
directly opposite where the witness was standing on the 
sidewalk, walking in the direction of the witness. 
20 When the witness saw the plaintiff walking across 
the street he also saw the truck which, at that time, 
was on Woodley Place going north just south of the inter¬ 
section of Woodlev Road and Woodlev Place and that as 

« •> 

to the speed of the truck the witness stated that he had 
many times watched the speedometer on automobiles and 
observed street cars on Connecticut Avenue between street 
car stops between Albermarle street and Chevy Chase 
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Circle which go about thirty miles an hour b|it that this 
truck was going faster. The witness testified thjat when the 
truck got within fifteen or twenty feet of the jolaintiff, he 
tried to swerve around her to his left and collided with her. 
If he had gone straight “I do not think he woijild have hit 
her but he tried to go around her”. The position of the 
plaintiff at the time she was struck was more than the mid¬ 
dle of the street, closer to the west curb. That when the 
driver of the truck swerved he swerved to the! side of the 
street the plaintiff was on. The witness did nof recall any 
horn being blown. It may have been but he di(jl not recall. 
Witness did not recall the truck slowing down |at all. The 
front of the truck struck the plaintiff and knocked her 
about sixteen feet on an angle near the lamp post which 
lamp post was about fifteen feet north of where the witness 
was standing and where the plaintiff was struck. The 
truck did not drag the plaintiff but when the truck struck 
her she went through the air and landed by thc^ lamp post. 
The truck — put on his brakes and stopped on a^i angle fac¬ 
ing the west side of the street and when the truck stopped 
it was on the left or west side of the street. The driver of 
the truck was the only one on it and witness does not re- 
member whether the driver was white or colored. The 
plaintiff was thereafter picked up from the street and taken 
to her home in a northerly direction on the cjast side of 
Woodley Place and witness picked up her pocket book and 
her false teeth and a token. A lady had taken the plaintiff 
in her house and the witness followed men who took her 
up there. Then the witness ran down ar.d got them 
21 from this lady. Witness did not know the plaintiff 
intimately but witness’ father was acquainted with 
the plaintiff’s son, Leon Pretzfelder, who is a lawyer. The 
evening of the dav on which the accident occurred witness 
told the facts he knew about the accident to his father. 

That on cross-examination Bernard B. Germgn testified, 
in substance, as follows: j 

That he did not know any of Mrs. Pretzf elder’s children 
and that the witness’ father knew Mr. Pretzf<fider in his 
business of selling surety bonds at the Court house. After 
the accident, witness waited at the scene untilj the ambu¬ 
lance came and when the excitement died down, ^ T ent to look 

2—6570a I 

i 
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for his bov friend. Witness’ recollection was that the 
% 

police officers came in a scout car after the ambulance had 
left. Witness i stated that he was on the sidewalk at ap¬ 
proximately 2702 Woodley Place waiting for a boy friend, 
looking all around for him because he usually played there 

with other bo vs. Witness saw one of his bov friends there 

•> • 

but did not remember any other people in the street al¬ 
though there may have been; that he first saw the plaintiff 
when she was about the middle of the street. That witness 
came on to Woodley Place from Woodlev Road coming 
through the driveway on the northwest corner, which is 
a short cut that people use and when he came around the 
corner, he then saw Mrs. Pretzfelder in the middle of the 
street. That there mav have been another woman in the 
street but witness did not recall seeing anv one in the street 
except Mrs. Pretzfelder. Witness approximated that it 
was about one hundred fifty feet between the truck and Mrs. 
Pretzfelder when he first saw Mrs. Pretzfelder crossing in 

the middle of the street. That the street is about twentv- 

• 

four feet wide and that when he first saw Mrs. Pretzfelder 
she was in the middle of the street or twelve feet from the 
east curb and that she started walking to get out of the 
wav of the truck and that she looked to see where the 
22 truck was; that he didn’t keep his eyes on her. Wit¬ 
ness wasi looking at her but couldn’t sav exactlv how 
far she moved. Witness turned around to look at the truck 
and then kept looking for his boy friend and just as the 
truck struck her witness stopped looking for his boy friend 
and turned his attention to the plaintiff. Witness did not 
remember seeing the actual striking but thought he closed 
his eves because he did not like to see it verv much: that 

* v / 

the truck came very fast and cut out to the left of the plain¬ 
tiff. That witness thinks there was a parked sedan on the 
east side of the street and he did not remember whether 
there were any ears parked on the west side. Witness could 
not remember whether the driver made any effort to stop 
prior to the collision but he did hear the screeching of 
brakes which the driver applied after he struck the plaintiff. 
Witness could not remember how far the truck went after 
it struck the plaintiff. That the driver of the truck did not 
move the truck after the collision. That it is not a fact 
that the truck was stopped to the right of the center of the 
street but that it was more in the middle or more toward the 
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west side of the street. That there were long l^lack skid 
marks about six feet in length. That witness had hot talked 
with anyone except his father about the case until the morn¬ 
ing of the trial when he talked to the lawyers. T^liat he did 
not know plaintiff at that time and did not know it was Mrs. 
Pretzfelder until his father told him who she j was two 
months later. Witness connected it as the same accident 
because it happened the same day and place; tlnft the sun 
was shining that day; and in answer to the question “Isn’t 
it a fact that it was cloudy and it snowed soon after that?” 
the witness replied: “I don’t know”; that he thought it 
was sunshiny because he would not have gone swijmming in 
an indoor pool if it was not shining; that he was ljot sure it 
was shining, although his recollection is that it wa^ shining. 
That Mrs. Pretzfelder was knocked about fifteen fleet on an 
angle and when she was picked up she wad near the 
23 lamp post on the west side of the street, j Witness 
could not recall any cars being parked near! the place 
where Mrs. Pretzfelder was lying in the street. 'Upon re¬ 
direct examination the witness stated that when hie saw his 


father that evening he drew a map or diagram at that time 
of where the lady had been struck and what happened; the 
diagram was identified by the witness. Upon re-cross-ex¬ 
amination the witness stated that when he brought the false 
teeth and pocketbook to the home of Mrs. Pretzfelder after 
the accident he did not find out at that time who she was 
but gave these articles to some one on the step ai^d did not 
know who was in the house at that time. That the truck 
which struck the, plaintiff was a light Goodyear tnick with a 


seat for two people in the front with a light delivery body 
in the rear. 

That thereupon the following proceedings werj had: 

“Q. Did you notice whether there was anything in the 
truck that it was carrying? A. Well, there was 4 tank. I 
think it was for filling tires. I am not sure, but I tihink that 
is what thev use them for.” 


Mrs. Rachel Pretzfelder, plaintiff herein, being first duly 
sworn, testified on her own behalf, on direct examination, 
in substance, as follows: 

That she has been a widow for twelve year 
lives at 2739 Woodley Place and has lived 


s anc. that she 
there for five 
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vears with her son, Leon Pretzfelder. That she is seventy- 

three years of| age. That on the morning of the accident she 

left her home about 10:00 o’clock in the morning to get the 

street car at Connecticut Avenue and Woodlev Road. The 

* 

weather was beautiful and the streets were dry. When she 

came out of her house on Woodley Place, she walked down 

on the sidewalk on the east side of the street in a southerly 

direction towards the corner of Woodlev Place and Wood- 

lev Road. That her usual route was to walk down the east 
* 

side of Woodlev Place and then to cross over to the west 

•> 

side at about the driveway, to walk through the 
24 driveway to Connecticut Avenue, cutting off the 
northwest corner of Woodlev Road and Woodlev 

V * 

Place and thatjon the occasion of the accident, it was her in¬ 
tention to walk down the east side and then to cross over 
to the driveway. That when she stepped off the east curb, 
she looked andjsaw nothing except a truck half a block away 
from the corner of Woodley Road, coming up Woodley 
Place from Calvert Street and she looked down and thought 
she would have everv chance to get across before the car 
could possibly come up to where she was crossing. That in 
response to a question by the Court as to where the car was 
when she first saw it the witness replied that it was a half 
block a wav. That the car had not vet crossed Woodlev 
Road when she first saw it and at that time the truck was 
about the length of two houses south of Woodlev Road on 
Woodley Place-and if the truck had not come as rapidly as 
it had, it could have turned the corner and avoided striking 
her. “I had already passed the middle of the street. I 
do not suppose it would have taken me a second to get on 

the curb. I was all the wav across. I alwavs walk fast 

* » 

when I cross there. I did not see any car that close. It 

must have been going seventy-five miles an hour when it 

came. I did not hear any noise, any sign of any noise, to see 

anv car near.” Witness did not see the car before it struck 
•' 

her. That witness was ready to step up, was half way 
across the street and if the car had been on the east side 
of the street it could have avoided her because she was 
more than half way across the street. That she was taken 
home and then to the hospital. That she was always in 
good health prior to the accident. That she does not re¬ 
member being taken to the hospital nor how she got there. 
That she was ip the Emergency Hospital five weeks and 
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confined to her home for six months thereafter. That at 
the hospital she was attended by Dr. Lyons, Dr. Mitchell 
and Dr. Goldenberg and that during her stay at the hospital, 
she had both day and night nurses. That she felt 

25 bad at the hospital, indicating a deep h^)le in her 
forehead and stated that two or three bqnes were 

broken in her nose. That she could not turn or !lie in bed 
and it took two people to handle her until she left jtlie hospi¬ 
tal and even after she got home, she could not move and 
had no control over herself. That her left leg wjas broken 
and she had a cast on it from her knee to her thigh, which 
cast was on her leg for either six or seven weeks, j That she 
sustained two factured ribs and these were strapped also. 
Witness thereupon, upon request of counsel, indicated the 
knot and scar on her forehead. That her arms were scraped 
when she was struck and the gloves which she was then 
wearing were torn and marked, which gloves were intro¬ 
duced in evidence. That she had two plates of false teeth 
and the force of the collision knocked the lower plp,te out of 
her mouth and broke it. That her eye glasses wdre broken 
in the collision and the frames all bent but her earphone 
was kept on by her hat. That the diamond ring which she 
was wearing was likewise broken and chipped off in the 
accident, reducing its value by $75.00. Dr. Fishei[ attended 
to her for her broken nose and Dr. Lyons treated her for 
the broken leg and broken rib and during his absence Dr. 
Mitchell cared for her. That she returned home from the 
hospital in April. That she remained in her room at home 
until “I think about June or July or possibly it was August, 
because in July I was taken very sick.” 

That thereupon the following proceedings were had: 

“Q. After you were home for some time yoij say you 
were taken ill with diabetes? A. First with a congestion 
and bronchial pneumonia was just avoided, and[ 3 weeks 
after that we found the blood had risen to 666 points- 

Mr. Doherty (interposing): Just a moment. 

By Mr. Newmyer: 

Q. Who was the doctor that treated you for the 

26 diabetic condition? A. I called in Doctor Golden¬ 
berg. Doctor Lyons was the doctor for tlfe broken 

bones—surgeon. Doctor Goldenberg was called jn for the 
congestion and diabetes. 
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Mr. Doherty: I move that that answer be stricken out. 

This ladv can’t testifv as to whether or not she had diabetes. 
* * 

The Court: I know. The only part that is responsive is 
the name of the doctor that treated her. The rest is not 
responsive. 

Mr. Doherty: And it may go out? 

The Court: Yes.” 

That she came down on the porch about August or Sep¬ 
tember and at that time she had to be helped down from 
her room. That she had nurses at home during the whole 
summer until about September and that she was practically 
helpless when she was brought home from the hospital. 
That she was able to go out alone in October and since that 
time she has been shakv and has to hold on to things to 
avoid falling, very nervous and upset and that occasionally 
she has trouble and pain in her knee and that she is still 
on a strict diet. That she cannot bend her back as well 
as she could. That her daughter attended to the keeping 
of records and of bills for her and that when she left the 
hospital, she was brought home in an ambulance. That 
she used an invalid chair in the hospital and at home for 
a couple of months and had to be taken from the chair to 
her bed. It was thereupon stipulated between counsel that 
the plaintiff’s daughter would testify as to medical expenses 
incurred on behalf of the plaintiff. That the clothing she 
was wearing at the time of the accident had to be cut off 
at the hospital because she could not be moved. She never 

had anv trouble with her nose before the accident and 
% 

although it h;is cleared up it swells and becomes bumpy 
and*never fits to her face. That due to the injury to her 
nose, her breathing was impaired but cleared up in about 
two or three weeks. 

27 That on cross-examination Mrs. Rachel Pretz- 
felder testified, in substance, as follows: 

That she does not know Mrs. Webb and did not remember 
seeing her on the occasion of the accident. That on the 
morning of the accident she saw a lady walking in front 
of her down the same side of the street but does not re¬ 
member seeing her turn to go across the street because 
she had her mind on going right ahead and that she does 
that rapidly. That she looked down the corner and saw 
that everything was clear; that she did not go to the cor- 
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ner, but went down on the east side to cross! over to the 
driveway on the west side and that as she started to cross, 
she did not remember seeing* the other lady ip the street 
but that there was no traffic in the street at that time. The 
street was perfectly clear and no traffic going} either way 
except the truck on the west side of the street coming up 
Woodlev Place. That she gave herself all the! time in the 
world to cross the street and that if the driver of the truck 
had gone as he should have gone, he could have let her 
across or turned into Woodlev Road either way. That 
before she stepped off the sidewalk in to the street she 
looked but did not see any car except the truck jon Woodley 
Place between Woodley Road and Calvert Street. That 
after she stepped off the curb there was no u^e to look to 
the right or left and she looked straight aheap where she 
was going and knew that she could get across before the 
car was anv where near her. That the dav was clear and 

. « i 

it was not snowing. She does not remember any cars 
parked on Woodley Place. Witness stated that at the 


present time she is not feeling very well but she 


gets around 


all right. On redirect examination the witness testified 


s weak and 
d has to be 


that she does not feel very well because she i 
unless she catches on to something she falls ar 
careful with her diet and that she still goesi to see the 
doctor. 


28 


Howard Charles Midiger, being first fluly sworn, 


testified on behalf of plaintiff, on direct e 
in substance, as follows: 


examination, 


That he is employed by the District traffic department in 

the premises wherein traffic regulation signs and records 

are kept. That on March 10, 1934, Woodley I^lace was a 

two-wav street and that there were no traffic control lights 

at the intersection of Woodlev Place and Woodlev Road 

* \ •> 

and that on the east side of Woodley Place between Wood- 
ley Road and Connecticut Avenue there were signs marked 
“No Parking At Any Time.” 

Helen L. Levinson, being first duly sworn, testified on be¬ 
half of plaintiff, on direct examination, in substance, as 
follows: 

That she lives at 2709 Woodley Place and tfhat on the 
morning of March 10, 1934, she was in the frojit bedroom 
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of her home at the said address and was not dressed at the 
time and was standing at the window and heard a terrific 
noise and looked out and saw Mrs. Pretzfelder on the 
opposite or west curb and the truck which struck her was 
slanting almost all the way across, the radiator facing 
the witness’s house, the back of the truck being toward 
the west side of the street. That the noise which she heard 
was a dull bang and that she saw Mrs. Pretzfelder lying 
face downward at the curb on the other side of the street 
directly opposite where the witness was standing in her 
bedroom, which point is near the lamp post. That the plain¬ 
tiff was lying in the street by the lamp post which is about 

2704 Woodlev Place and the truck was down near 2700 
% 

Woodley Place. That she did not hear a horn or warning 
of any kind. That the truck which struck the plaintiff was 
a kind of truck. That with respect to the center line of 
the street, the, truck was on the other side of the center 
or the west side of the street. 

That on cross-examination Helen L. Levinson testified, 
in substance, as follows: 

29 That she has known Mrs. Pretzfelder for a num¬ 

ber of years. That she was in her room upstairs 
and heard a dull thud. That after the accident she came 
downstairs but did not go in to the street although her 
mother had. That at the time of the collision she did not 
know that the woman struck was Mrs. Pretzfelder. That 
the truck when it stopped was at an angle, the front end 
facing toward the east and the rear end toward the west 
and the rear of the truck at that time was near 2700 Wood- 
ley Place. On redirect examination the witness stated that 
her mother was an elderly woman, not in good health, and 
not able to come to Court. The windows of the witness’ 
bedroom were open at the time of the collision. 

Richard Shell, being first duly sworn, testified on behalf 
of plaintiff, on direct examination, in substance, as fol¬ 
lows : 

That he is an employee of the Palace Laundry and that 
on the morning of March 10, 1934, he was driving a Palace 
Laundry truck. That he did not see the accident that 
occurred on Woodley Place on that morning but drove 
south on Woodley Place with his truck to the place of the 
collision and found the lady lying in the street north of 
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Woodlev Road. That he saw the ladv lving iii the front 
and saw the boy who was driving the truck and another 
lady standing down the street. That in the excitement they 
did not know what to do and the witness assistejd in taking 
the plaintiff to her home. That the plaintiff] was lying 
almost in the middle of the street although not 4uite in the 
middle of the street but toward the west side o§ the street. 
That the truck which struck her was right in front of her 
on the west side of the street. That the plaintiff was lying 
in the street nearer the west curb than the ea^t curb and 
about two or three feet from the west curb. That there 
were skid marks behind the truck. That the tr|uck was at 
an angle toward the west headed north on Woodley Place. 

That in carrying the plaintiff to her house she seemed 
30 to be out of her head. That her face was all covered 
with blood and the witness left her at hejr home. 

That on cross-examination Richard Shell testified, in sub¬ 
stance, as follows: 

That he did not know but it seemed to him as though 

there was a car parked on Woodley Place near Woodley 

Road but the only car that he could remember feeing was 

the truck but he thinks there was a car behind]the truck; 

that there were no cars parked on the west ^ide of the 

street. That when the witness arrived at the sienc of the 

accident, the only persons whom he saw were the truck 

driver and another ladv. That the front of the! truck was 

* 

on an angle facing northwest but didn’t know] about the 
center of the east side of the street, or whether it was 
beyond it, and although the witness did not kno[w whether 
the truck had been moved after the accident the truck when 
he saw it was about three or four feet behind the injured 
lady lying in the street. Although witness looked at the 
skid marks he did not notice where they startecf. 

Louise Cheeks, being first duly sworn, testified on behalf 
of plaintiff, on direct examination, in substance, is follows: 

That she is employed at 2721 Woodley Place hnd was so 
employed on the 10th day of March, 1934. That[ when the 
accident occurred at that time she was standing on the 
front porch of 2721 Woodley Place, engaged in sweeping 
the porch. That it was then about ten o’clock in the morn¬ 
ing and that she thought the weather was fair, j That she 
saw Mrs. Pretzfelder start to cross the street^ crossing 
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from the east to the west side of Woodley Place north of 
the driveway and that she was well across the center of the 
street toward the west side, walking a little slower than the 
usual gait. That the witness saw the truck when the plain¬ 
tiff was in the center of the street and at that time the truck 
had not yet approached the center of the intersection of 
Woodlev Road with Woodlev Place. That the witness then 
looked awav and then heard the screeching of brakes, 
31 which attracted her attention and when she looked 
again she saw the lady falling. That when the 
truck struck the plaintiff the truck was near the driveway 
on the left side of the street. The witness was standing on 
the porch of 2721 Woodley Place, which is on the east side 
of the street. The direction in which the truck was pro¬ 
ceeding was north on Woodley Place. That the witness 
did not hear anv horn blown bv the truck but heard the 
screeching of brakes. That when the witness heard the 
screeching of brakes she looked at the same time and saw 
the lady falling and she fell toward the lamp post on the 
other side of the street. Witness did not go over to the 
scene of the accident and could not say how far the truck 
stopped from the place where the lady was lying by the 
lamp post but the witness did go out to the curb and saw 
them taking the lady to her house, and in doing so they 
passed by the witness. Witness did not know the lady who 
was struck; witness saw a Palace Laundry truck proceed¬ 
ing south on Woodlev Place after the accident. The driver 
of said laundry truck helped to take the plaintiff to her 
house. That there were no automobiles parked on Woodley 
Place nor anything to obstruct the view of the man driving 
the truck; that when she saw the truck it was going very 
fast. 

That on cross-examination Louise Cheeks testified, in 
substance, as follows: 

That she saw the police officers when they arrived at the 
scene of the accident but did not talk to them but did give 
her name to the officers as a witness after they came to her 
house but she could not recall the name of the officer. That 
she told the officer what she had seen and that she would 
know the officer if she saw him again; that in the corridor 
adjoining the court room she saw one of the officers that 
she had seen on the occasion of the accident. That the wit¬ 
ness has not discussed the case with any one and that she 


RACHEL FRETZFELDER 


27 


did not give her name to any one other than the officer 


Pretzfelder 
Mrs. Pretz- 


That she does not know any one in the 

32 household. That the witness thinks that 
felder was crossing the street about in front of 2719 

Woodley Place, which was about two houses ^outh of the 
house where the witness was standing on the ^orch. That 
she saw the truck proceeding north on Woodliy Place be¬ 
fore it got to the intersection on Woodley Place and Wood- 
ley Road and at that time saw the plaintiff in the center of 
the street at a point indicated on the map but witness has 
no idea how far it was from 2719 Woodlev Place to the 
intersection. Witness did not know whether it was over a 
hundred yards but it was quite a way. That she did not 
continue to look at the plaintiff nor the truck but looked 
and saw the truck coming and then looked away; that she 
just glanced at the truck and the next she he&rd was the 
screeching of brakes and at that time the plaintiff had got¬ 
ten well across the center of the street, not about the center 
but well across the center of the street. That is when the 
witness first saw the plaintiff crossing the street she was 
well to the center of the street and when she heard the 
screeching of the brakes she saw the plaintiff and the truck 
at the same time and the plaintiff was then almost in the 
driveway. That the driveway is not opposite!2719 but is 
further down the street and the plaintiff was crossing kind 
of cattv-corner down the street headed toward tjie west side 
of the street. That when she heard the screeching of brakes 
the truck was to the left of the center of the road, more 
to the left than to the center and when the truck struck her 
the front of the truck was nearer the left side aiid the front 
of the truck was about two feet from the west |curb facing 
toward the west. That the witness does not remember see¬ 
ing any cars parked but there was nothing to obstruct the 
truck or to keep it from staying on the right hand side of 
the road. That the witness is not positive that j;he plaintiff 
was directly in front of 2719 Woodley Place but that the 
plaintiff was some where between 2719 Woodley Place and 
the corner, meaning the corner of Wo 

33 and Woodley Road. That although a 


previously stated that plaintiff was in fr 
witness did not want to change this statement 
that when she saw the plaintiff crossing the sti 
was not paying strict attention to just where 
front of but judged that she was more in front 


)dlev Place 
•/ 

itness had 
ont of 2719, 
but stated 
eet witness 
she was in 
bf 2719 and 
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that is why s^he said that. Witness has no idea of the 

distance between 2719 Woodlev Place and the intersection 

of Woodlev Place and Woodlev Road. The witness there- 
% * 

upon indicated on the map where the truck was when she 
first saw it south of the intersection and also marked a 
point at 2719 Woodley Place where she first saw Mrs. Pretz- 
felder crossins* the roadwav from east to the west but after 
the accident Mrs. Pretzfelder was lving in front of the 
truck and the truck was two feet from the west curb and 
that the distance from the place that the plaintiff started 
to cross the street to the place where the witness first saw 
the truck was two hundred and eighty feet. Upon redirect 
examination the witness testified that she had never before 
seen the map produced in court. That the plaintiIT was 
crossing from one curb to another in a slight diagonal way. 
That the witness saw her when she left the curb but does 
not know how far she walked from the time she left the 
curb. The witness thereupon pointed out an object in the 
court room indicating the distance which the plaintiff 
walked in the street, which object was about ten feet from 
tlie witness' position: that when the plaintiff was struck 
she was near the driveway, which is near the corner of the 
intersection, which driveway is connected with the last 
house on the northwest corner of Woodley Place and Wood- 
lev Road. 


Dr. Aubrey D. Fischer, being first duly sworn, testified on 
behalf of plaintiff, on direct examination, in substance, as 
follows: 


That he is a physician specializing in ear, nose and 
throat, whose qualifications were admitted by coun- 
34 sel; that he first attended the plaintiff on the thir¬ 
teenth day of March, 1934, in the Emergency Hos¬ 
pital in regard to an injury to the plaintiff’s nose and 
to the extremities of the nose, saw that there were a num¬ 
ber of brush burns with resultant swelling of the nose and 


a depressed fracture of the nasal bones on both sides more 
marked on the right; that his examination of the internal 
to the nose theije was a marked deflexion of the septum to 
the right, which caused some obstruction to breathing and 
there was also an erosion of the mucus membranes on both 
septa anteriorly and the patient was in a condition of shock 
and it was necessary in order to reset the nose to wait 
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until that condition subsided before proceeding to correct 
the deformity of the nose; that three days after the exami- 
nation, he operated upon the plaintiff and tqe doctor’s 
diagnosis of the injury to the nose were confirmed by X-rays 
produced in Court; that the fracture to both nasal bones 
of the plaintiff’s nose was a comminuted fracture that was 
broken up into small parts; that the operation fpr the cor¬ 
rection of the nose was performed under an Anesthetic. 
That the septum of the nose which is the line dividing the 
cavities from each other was pushed to the right side; that 
a deflexion of the septum with deformity to the right re¬ 
sulted in obstruction to breathing on that side. jThat from 
the history of the case the witness assumed that this injury 
was sustained in the accident on March 10, 1934; that the 
witness continued to treat the plaintiff until Aprijl 15, 1934; 
and that his charge for the services rendered is A fair and 
reasonable charge of $75.00. That when the witness ceased 
treating the plaintiff, the plaintiff still had a jslight de¬ 
formity of the external nose in the nature of a slight de¬ 
pression thereof, which condition is a permanent one, 
curable only by further operation. 

That on cross-examination Dr. Fischer testified, in sub¬ 
stance as follows: 

That the reason why this deformity was not cor- 
35 rected at the time he operated on the nose: was that 
with a comminuted fracture it is absolutely impos¬ 
sible to get the approximation of the different parts of 
the bone at that time. That he did get the bon^s back in 
fairly good position. That a deviated septum |is not an 
unusual thing in a person’s nose. 

Pauline Blumenfeld, being first duly sworn, testified on 
behalf of plaintiff, on direct examination, in substance, as 
follows: ! 

j 

That she is the daughter of the plaintiff and th^t shortly 

after the accident she was called and found her Another at 

the Emergency Hospital about a few minutes after eleven 

o’clock A. M. and that at that time the plaintiff! was in a 

verv terrible condition and her nose and mouth were 
* 

swollen out about four or five inches. Her face was very 
bloody and there was a large hole in her forehea^ and two 
large places in her knees so that she was hardly recogniz¬ 
able and unconscious. That the plaintiff remained in the 
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hospital for five weeks and witness saw her daily and 
during that period plaintiff suffered a great deal of pain at 
first about her head and her nose and knees because she 
had a cast and could not be moved. That as to the plain¬ 
tiff’s ribs, plaintiff was all patched up and in pain all 
over. That Dr. Lyons treated the plaintiff for the leg and 
rib. That plaintiff had a day and a night nurse, which day 
nurse was employed for five weeks and the night nurse 
for three weeks. That plaintiff was brought home in an 
ambulance and carried to her bed and stayed in bed until 
the cast was taken off her leg and it was some time after 
that before she was able to walk. That the plaintiff was 
not able to leave her room before August when she went 
to another room on the same floor of the house. That 
plaintiff during this period stayed at the witness’ home 
until August before she was able to go downstairs. That 
during the period of time that the plaintiff stayed at the 
witness’ home after she came from the hospital, 
36 plaintiff was very ill; that the plaintiff’s condition 
turned in June and an additional doctor was called, 
Dr. Goldenberg; and Dr. Goldenberg continued to treat 
her until the time the plaintiff left the witness’ home to go 
back to her own home in October of that year. That plain¬ 
tiff had to be removed to the hospital again during the 
period of her treatment by Dr. Goldenberg to have her toes 
attended to; and from the hospital she was brought back 
to the witness’ home. The plaintiff then could not walk 
and had to be taken complete care of. During the period 
that plaintiff stayed in the witness’ home until October, 
witness had a nurse for her until the first week of Julv and 
in October when the plaintiff went back to her own home 
she was in a very weakened condition; that witness went 
to visit the plaintiff at the plaintiff’s home after October 
every day. That the plaintiff’s condition of health prior 
to the accident was splendid and very good, so much so 
that evervbodv marvelled at her for her age and what she 
could do; that prior to the accident, plaintiff was accus¬ 
tomed to going out and about bv herself and that to the 
witness’ knowledge, plaintiff had never before had an in¬ 
jury to her nose or had a broken rib or had a fractured 
leg. The witness observed with respect to the plaintiff’s 
general condition and activities since the accident that the 
plaintiff is in a generally weakened condition and that she 
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has the ambition but not the strength; that she is very 
shaky and not able to do the things that she had been do¬ 
ing; that witness has been around her and observed her 
and that when plaintiff goes for a little while she gets 
very nervous; that prior to the accident the condition of 
the plaintiff’s nerves had been good and that pi’ior to the 
accident plaintiff had been good in every way; that since 
the accident with respect to the plaintiff’s nerves, plain¬ 
tiff has been weakened and quite shaky and not s ure of her¬ 
self; that during the time plaintiff was in the hospital in 
the casts plaintiff was moved by internes and nurses. 

She could not move herself; she could not turn. 
37 During the time the plaintiff was confined to the 
witness’ home, the plaintiff had the cast on her leg 
only and she would be moved by the witness and Ja nurse on 
the bed and from the bed to the invalid chair bui she could 
not help herself. That while plaintiff was at tlije witness’ 
home her ribs were bound with strips in such g way that 
she could not take care of her body and could not turn; 
that there is a difference between the plaintifffs appear¬ 
ance now and what it was before the accident with respect 
to her face; that the witness took care of the bills for the 
plaintiff for hospital, nursing and other medical expenses, 
the total of which amount is $1462.80, which Constitutes 
the total of medical attention testified to by the witness and 
which amount included a bill of Dr. Goldenberg for $175.00 
and a bill of the National Vaccine Laboratory fj>r a blood 
test in the sum of $34.00, which latter two amounts were 
introduced subject to being later connected up liy medical 
testimony that these expenses incurred for by tile diabetic 
condition of the plaintiff were attributable to the accident. 
That a few weeks after the plaintiff was brought home from 
the hospital, plaintiff was running a temperature and her 
stomach was swollen, which condition continued j for a few 
days. That at the hospital, the plaintiff’s clothes were all 
cut off her because they could not move her. 

That on cross-examination Pauline Blumenfel(jl testified, 
in substance, as follows: 

That the plaintiff has been deaf about thirty-five or 
forty years; that plaintiff gets around now but is shaky 
and witness is afraid of her falling; that plaintiff is seventy- 
three vears old now. 
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Dr. Edgar M. McPeak, being first duly sworn, testified on 
behalf of plaintiff, on direct examination, in substance, as 
follows: 


That he is a practicing physician in the District 
38 of Columbia, specializing in X-ray work, located at 
the Emergency Hospital. That he first examined 
the plaintiff on March 12th, 1934, making X-ray examina¬ 
tions of the head, wrist and knees and on March 1G, 1934, 
again examined her for her nose and head. The witness 
thereupon produced in Court the X-ray plates made of the 
plaintiff’s left knee, which plates show a fracture of the 
larger bone of the lower leg right at the knee joint and a 
fracture of the upper end of the smaller bone at approxi¬ 
mately the same level, which X-ray also showed slight 
lateral displacements of the detached fragments of the 
larger bone. The witness also identified X-ravs of the 
plaintiff’s ribs, which show a fracture of the ninth rib on 
the left side with no displacements; that the X-rays of 
the plaintiff’s, skull, made on the first occasion of the 
witness’ examination, was unsatisfactory so that upon re¬ 
examination on March 16, the X-ray of the head showed no 
bone injury to the skull; that the X-ray examination of 
the plaintiff’s nose showed a fracture on the right side near 
the top and a fracture on the left side near the top with 
practically no displacement with slight depression. 


That on cross-examination Dr. Edgar M. McPeak testi¬ 
fied, in substance, as follows: 

That all the X-rays showed just fractures with no dis¬ 
placements except in the knee, which was displaced a little 
to the outside, the fracture of the knee contained several 
small pieces of bone. The witness thereupon testified as to 
his charge for the said X-rays, which sum he stated to be a 
fair and reasonable amount. 


Dr. John H. Lyons, being first duly sworn, testified on 
behalf of plaintiff, on direct examination, in substance, as 
follows: 

That he is a practicing physician in the District of Co¬ 
lumbia, associated with Dr. James Mitchell and his quali¬ 
fications were conceded by counsel. That in March, 1934, 
he attended the plaintiff, seeing her first at the 
39 Emergency Hospital. That she was in bad condi¬ 
tion, having just been injured in an automobile ac- 
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cident; she was in great shock. She had a cerebral con¬ 
cussion ; that is a concussion of the brain, with many brush 
burns about her face, body and legs, with a large cut in 
her forehead, a fracture of the nose, a fracture of the 
ninth rib on the left side and a fracture of both bones of 

the left leg below the knee. That for the first three davs 
• • * 

witness just treated the plaintiff for shock and on March 
13, witness applied the cast to the plaintiff’s leg and sewed 
the wound in her forehead. That plaintiff remained in the 
hospital until April 14, 1934, when she went tq her home 
and witness saw her from time to time at home and that 
while the plaintiff was confined to her home sliej developed 
a heart condition and also a bad attack of acidos|is and dia¬ 
betes. The witness thereupon stated that he di<4 not treat 
the plaintiff for the developments at home andj could not 
say with reasonable certainty whether these developments 
were the result of the injury which she received in the acci¬ 
dent; that in the opinion of the witness the concussion of 
the brain which the plaintiff sustained was tln^ result of 
the blow sustained to her head; that as a result of the 
concussion the plaintiff was rendered unconscious; that the 
cut on the plaintiff’s forehead was a branching cut about 
two and a half inches in length and down to the skull in 
depth and that the scar that resulted from this wound is 
a permanent scar; that the plaintiff was in extreme shock 
and that in cases of shock the patient first becjomes apa¬ 
thetic and later unconscious and some times results fatally; 
that the witness could not state when the plaintiff’s condi¬ 
tion of shock ended because it was gradual; however, three 
days later witness thought the plaintiff well enough to op¬ 
erate on, which operation was performed under! an anaes¬ 
thetic, which operation included the thorough cleaning of 
the wound and cutting away the devitalized tissuejand clean¬ 
ing the particles of dirt therefrom, then!the edges 
40 of the cut were brought together; that the witness 
cleaned the brush burns about the plaintiff’s body 
and applied a cast to her leg from her toes to her groin; 
that an examination of plaintiff showed a comminuted frac¬ 
ture of the large bone of the leg and also a comminuted 
fracture of the smaller bone of the leg; a fracture of the 
ninth rib of the left side, corresponding to the position of 
the arm-pit; that the injuries described by the witness were 

3—6570a 
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very serious, especially so in a woman of plaintiff's age; 
that these injuries were painful; that the witness did not 
treat the plaintiff for the condition of her nose but that an¬ 
other physician treated her for that; that the effect of the 
breaks of the plaintiff’s leg upon the knee, of the free 
movement thereof, was that it gave her a stiff knee for a 
long time; that the brush burns on the plaintiff’s knee 
were troublesome and probably the result of infection, 
taking months to heal, which is unusual in a brush burn; 
that the treatment and cleaning of these brush burns were 
painful; that in view of the age of the plaintiff and the 
injuries which she sustained and in view of the fact that 

she is now shakv in her movements and unable to be active 

•> 

as she was before, the opinion of the witness was that 
these are the possible consequences of her injuries; that 
the condition to the nose of the plaintiff left permanent 
scars. The doctor thereupon stated the amount of his bill 
for services rendered, which sum was fair and reasonable. 

That on cross-examination Dr. John H. Lyons testified, 
in substance, as follows: 

That he last jammed the plaintiff on September 5, 1934, 
and on that occasion, did not give her a physical examina¬ 
tion but thought she was in pretty good condition consider¬ 
ing her accident; that the plaintiff was able to get around 
and that although the plaintiff complains of being a little 
weak and unable to move rather well most people of her 
age are not verv strong or verv active. 

41 Mabel M. Shenk, being first duly sworn, testified 
on behalf of plaintiff, on direct examination, in sub¬ 
stance, as follows: 

That she is a registered nurse in the District of Colum¬ 
bia and that she was called to attend the plaintiff in March 
of 1934, at Emergency Hospital and that she was continu¬ 
ously employed in attendance of Mrs. Pretzfelder during 
the period of time that the plaintiff was in the hospital for 
five weeks and that during this period the witness was on 
night duty for the plaintiff; that when the witness was first 
called in the plaintiff was in very bad condition from the 
accident; that fo the witness’ best recollection, without ref¬ 
erence to her notes, the plaintiff’s injuries consisted of a 
fracture of the left knee, a fracture of a rib on the left 
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side, which gave the plaintiff a great deal of pgin when she 
was moved, and a very bad gash over the forbhead which 
was infected and required continuous compresses for a num¬ 
ber of nights and days, and a broken nose, whjich required 
compresses and numerous nursing cares ancf ice packs; 
that whenever plaintiff was turned she was id great pain. 
That plaintiff slept very little at night during the whole 
five weeks in the hospital; that it was necessary to give the 
plaintiff sedatives practically every night and then she slept 
very little because she was most uncomfortable; that the 
injuries from which the plaintiff was suffering were ap¬ 
parently painful and that this condition existed during the 
whole five weeks which the witness attended her; that 
plaintiff suffered a great deal with her head from the con¬ 
cussion and the gash on her forehead; that an infection 
set in the plaintiff’s knee as a result of a brush burn; that 
the plaintiff suffered a great deal with her knee ; that plain¬ 
tiff’s leg gave her a great deal of pain and tlijat she com¬ 
plained and could not sleep; that the witness sa[w the plain¬ 
tiff in her home after she left the hospital wheife the plain¬ 
tiff was attended by a practical nurse and at that time 
plaintiff was not able to care for herself. 

41 1 /f> Dr. Carl Goldenberg, being first duly sworn, testi¬ 
fied on behalf of plaintiff, on direct examination, in 
substance, as follows: 

That he is a practicing physician in the District of Co¬ 
lumbia and that he has been engaged in practice for a 
period of twelve years; that he was called to attend the 
plaintiff on May 25, 1934, at the home of Mrs. Blumenfeld, 
the daughter of the plaintiff, to see why the plaintiff was 
under such persistent coughing and restlessness and at 
that time the plaintiff was apparently recuperating from 
injuries which had been treated by Dr. Lyons and when 
the witness saw the patient on that day she wgs then suf¬ 
fering from congestive heart failure with congestion in 
both lungs, a slight fever and difficulty of breatjhing either 
in bed or out of bed and also from extreme Restlessness 
and insomnia and also from a very acute and Severe case 
of diabetes. Witness thereupon defined acute diabetes by 
stating that under the influence of shock a diabetic tendency 
may break out suddenly. 
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“Bv Mr. Newmyer: 

Q. Assuming, Doctor, that this lady was injured by being 
struck bv an automobile with great force on the 10th dav 
of March, as a result of which she sustained fractures of 
both bones in one leg, a fracture of the rib, a fracture of 
the nose, brush burns, and other injuries to the body, and 
that she was confined in the Emergency Hospital from the 
10th of March for five weeks, and thereafter was removed 
to the home where vou saw her on the 25th dav of Mav, 
what, in your opinion, Doctor, was the cause of this flare-up 
and diabetic condition which you found her suffering from 
in acute form on the dav vou attended her? 

i * 

Mr. Doherty: I object to that. There is no testimony as 
to how he arrived at that conclusion or whether she had 
diabetes before the accident or whether she had 
42 actual diabetes at that particular time. I under¬ 
stand that there is onlv one wav of finding out if a 
person has diabetes. 

Mr. Newmver: It does not make anv difference whether 

•» • 

it has been there, if that caused an acute condition to 
flare up. 

The Court: He said he found her suffering from it. I 
think the question is proper. 

Mr. Doherty: Will your Honor allow me an exception? 

The Court: Yes. 

The Witness : I have known Mrs. Pretzfelder before and 
I know positively on numerous occasions I have examined 
her urine and never was there found a shred of sugar. In 
fact, Mrs. Pretzfelder, in spite of her seventy years of age, 
was surprisingly well-off physically, and on more than one 
occasion have I had an opportunity to examine her, and 
at no time has she suffered from any heart failure or dia¬ 
betes. 

Mr. Doherty: If your Honor please, that answer is no¬ 
where near the question that was put to him. 

The Court: What was the question? 

Mr. Newmyer: I will withdraw that question and ask 
another. 

Bv Mr. Newmver: 

Q. Assuming that to have been her condition on the pre¬ 
vious examinations you made and assuming her to have 
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been injured in the way I have detailed to yoji, what, in 
your opinion, was the cause of this flare-up aijid diabetic 
condition? A. A tremendous shock. 

Q. Was that or not, in your opinion, the result of the 
accident? A. Undoubtedly.” 

That the witness continued to treat the plaintiff daily dur¬ 
ing the acute phase of her ailment, which continued until 
the 30th of June, 1934, and thereafter the witness saw the 
patient at intervals; that in response to a question as to 
what was the sugar content of the plaintiff’s urine 
43 while she was suffering with this diabetic^ condition 
the witness replied that it was over 600 (milligrams 
in the blood. Thereupon counsel for the defendant objected 
to the answer of the witness unless it is shown that the 
witness made the examination himself. Thereupon the 
witness in response to questions stated that hej made the 
examination in the laboratory; that the normal blood con- 
dition of a person not suffering from diabetes js between 
70 and 120 and 130 milligrams of sugar in the ! blood and 
that the plaintiff had over 500; that the charge made by 
the witness for the services rendered to the plaintiff was 
$175.00 and that this charge was fair and reasonable. 

That on cross-examination Dr. Carl Goldenberg testified, 
in substance, as follows: 

That diabetes is not a blood condition but a j metabolic 
disease due to a faulty utilization of sugar; thalf although 
diabetes is not a blood condition that is the way you find 
out. That the faulty utilization of sugar occurs kvhere the 
forces which control sugar utilization in the body break 
down, diminish or disappear entirely; that severe injuries 
for instance to the abdomen are these forces; that insulin 
regulates the sugar in the system with the adrenal glands, 
pituitary, also the hormones and that the nervops system 
regulates the sugar within the system which liai to be at 
a certain level and below that level the maintenance of life 
is very doubtful and below 60 in a great many bases it is 
directly fatal. The witness did not find out that the plaintiff 
was suffering from diabetes on the occasion of hisj first visit 
on May 25 but did discover it on about the 29th because 
on the 25th the witness was mainly concerned hbout the 
plaintiff’s breakdown of the circulation; that thi plaintiff 
was in great difficulty and was suffering from jauricular 
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fibrillations, which is very dangerous to the heart muscles 
and in view of the congestion of both lungs and the increase 
of fever, congestive pneumonia was imminent. 

44 That, thereupon the following proceedings were 
had: 

“Q. When did you examine her blood or urine? A. That 
was about four da vs later. 

Q. Did you take them yourself? A. No; they were taken 
bv the laboratorv. I have not the time to do it. 

Q. You did not do it yourself? A. No; I always charge 
a laboratory, as is the custom among physicians. 

Mr. Doherty: If it please your Honor, I understood the 
testimony, as far as the diabetic condition was concerned, 
to be that he examined her. I understood on direct ex- 

i 

amination that he made it himself in the laboratory. Now, 
his testimony would be merelv hearsay. 

The Witness: It is customarv. 

The Court: How about that, Mr. Newmver? 

7 v 

Mr. Newmver: If your Honor please, we have in evi¬ 
dence here the fact that the National Vaccine Laboratorv 
made a blood test, for which they charged $34.00. That is 
the examination which was made. Doctors do not person¬ 
ally make them; they take the reports of a reputable lab¬ 
oratorv as to the condition. They know the svmptoms the 
patient shows. It seems to me that it is not necessary to 
produce the Laboratory man who made the blood test if it 
was a reputable, established, concern, and if the doctors, as 
a matter of practice, use those reports as a basis. 

If Mr. Doherty has any doubt about it, we can call the 

Laboratorv about it. We have the bills for it. 

•/ 

The Court: I know, of course, that in practice that is 
what is done, just about the same as X-ray work is. Where 
a case is being tried, that is not the way to get the primary 
evidence. 

Mr. Newmver: If your Honor please, if Mr. Doherty in¬ 
sists on that objection, we can call the Laboratory 

45 and have them bring their original records down. 

The Court: Well, I thought we got through trying 
this case. We can’t go on and bring witness after witness 
in here. This case is supposed to have been finished except 
for just the doctor and Mr. Ostmann. I don’t think you 
can bring that in now. 
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Mr. Newmyer: May I ask this witness a fu 
tion? 


jrther ques- 


Redirect examination. 


By Mr. Newmyer: 

Q. Aside, Doctor, from the actual blood couijt as to the 
sugar in the urine found from this laboratory examination, 
were there any symptoms which the patient shewed, aside 
from the actual laboratory result of the test, which, in your 
opinion, would enable you to state that this woman did have 
a diabetic condition during the time of your treatment? 


Mr. Doherty: I object, if your Honor please. 

The Court: The objection is overruled. 

Mr. Doherty: Overruled? 

The Court: Yes. 

Mr. Doherty: Will your Honor allow me ar^ exception, 
please? 

By Mr. Newunyer: 

Q. You may answer that, Doctor. A. Aside from the 
blood test which we had to make, the first symptom—and I 
may say, almost the only symptom—preliminary symp¬ 
tom—that I saw that led me to the diabetes was that the 
patient became drowsy in spite of most forceful stimula¬ 
tion, and we had to give this patient intravenou^ injections. 

Q. Intravenous injections are injections into the veins? 
A. Yes, with heart stimulation in the muscles, ^nd in spite 
of that she became drowsy. 

Mr. Doherty: If your Honor please, this is (Jlirectly op¬ 
posite to the testimony he gave. 

The Court: Why say so ? Why not leaf^e it to the 
46 jury? What is your point? 

Mr. Doherty: I want to object to thej testimony. 
He made the statement that this woman had diabetes. He 
gave the symptoms of the diabetic condition of tnis woman. 
Now he says that she was drowsy. Before that, in his 
direct examination, he said the lady was restles^ and could 
not sleep. 

The Court: I am sorry, but I have a great difficulty in 
hearing you, Doctor. 

The Witness: Excuse me, your Honor. 
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The Court: It may be my hearing, but I think there is 
something about this room. 

The Witness: When I came to the patient first she was 
restless, as all those patients who have circulatory disturb¬ 
ance are. She could not rest. In spite of my forceful 
treatment, on the fourth day I saw her lapse into a drowsy 
state, and the duty of a physician is to think a little further 
than mere mechanical thoughts on the case in hand. That 
did not fit in with what I expected after such forceful treat¬ 
ment, so when she lapsed into this slight drowsiness I 
became suspicious. 

Bv Mr. Newmver: 

m. •> 

Q. Suspicious of what? A. Suspicious of diabetes, be¬ 
cause I could not think of anv other condition that would 
cause drowsiness in her case, because there was certainly 
no apoplexy—no stroke in the brain. She was perfectly all 
right when I examined her every dav. There was no evi- 
deuce of uremia; she voided water freely and perfectly. 
There was no other evidence except, of course, that the 
physician has t,o think of such things beforehand. 

Q. In your opinion, from the symptoms which you ob¬ 
served and without regard to the blood test that was made, 
this patient was suffering with diabetes? A. Undoubtedly, 
but I had only a suspicion; I wanted to vertify it. 

47 Mr. Doherty: I object to that and ask that the 
answer be stricken out. 

The Court: The objection is overruled and the motion 
denied. You can cross-examine. 

Mr. Doherty : Allow me an exception, if your Honor 
please. 


By Mr. Newmyer: 

Q. Now, Doctor, was the treatment which you prescribed 
for this lady treatment which is intended to benefit and cure 
a diabetic- A. (interposing:) To benefit. 

Q. A benefit? A. And cure of diabetes, especially in 
elderly people, has not been recorded. 

Q. It was intended to benefit ? A. Indeed. 

Q. Did the treatment which you gave benefit the patient? 
A. Indeed, it did. 
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By the Court: 

Q. Did that diabetic condition disappear? A. No, your 
Honor, the diabetic condition is there, but tlje diabetic 
symptoms, especially the acute ones, disappeared 
Q. The acute symptoms disappeared? A. Ye si, the acute 
symptoms disappeared fully. j 

Recross-examination. 


By Mr. Doherty: 

Q. The only real way, Doctor, to ascertain ^whether a 
woman has, or a person has, diabetes is by an examination 
of the blood; isn’t that true? A. Indeed, it is pne of the 
adjuncts, but a physician has to base—An examination of 
any case is primarily based on suspicion. Yoii have got 


to know whether you deal with a possibility. 

t! • i 
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Q. You are only dealing with a possibility; you 
have nothing material to base vour statement on ? A. 
Unless you have- 

Q. (Interposing:) Unless you have a blood] test. A. 
Blood test with blood sugar. 

Q. At any other time that you say a person has that, 
or a woman has that, you are guessing? A. I don’t under¬ 
stand. 

Q. You say the onlv wav vou can ascertain for certain 
that a person has diabetes is by an examination of the 
blood? A. And the urine. 

Q. And the urine? A. And the nervous system and the 
heart and the eyes. Quite frequently you will find the first 
ymptoni in the back, under the eye. 


s\ 


Q. The only way to ascertain for certain- 
posing:) Indeed. 


A. (Inter- 


Q. (Continuing:) is by a blood test? A. By [the blood 
and urine. 

Q. In this particular case you did not examine the blood 

or the urine? A. No; I used the customary- 

Q. (Interposing:) Answer the question. A. Xo^ I did not. 

Mr. Dohertv: I make a further motion to strike that 
* 

testimony out. 

m/ 

The Court: I think the doctor on cross-examination was 
asked the question. He said he verified his conclusion by 
the usual methods. I think that is standard. 
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Mr. Dohertv: He said the onlv wav lie could reallv ascer- 
* * » 

tain whether- 

Mr. Xewmver (Interposing:) You asked him. 

49 Mr. Doherty: He said he did not make the exami¬ 
nation. 

The Court: He said he did not, but that is the way it is 
ordinarily done by the medical profession. 

Mr. Doherty: Will your Honor allow me an exception? 
The Court: Yes. 


Bv Mr. Dohertv: 


Q. Doctor, let me ask you this: How do you connect this 
up with an injury that this woman received about two 
months prior to that time? A. I can only connect it through 
the shock she had, and she must have had a very tremen¬ 
dous shock—so-called traumatic shock—which, through its 
suddenness, upset the circulatory system of a seventy-year- 


old lady. 

Q. A shock such as that would cause diabetes within a 
period of two months? A. It has been recorded. 

Q. When did this acute condition subside ? A. The acute 
condition subsided within the week that ended with June 
JO—the acute one. 

Q. Approximately a month? A. Approximately, 1 would 
sav, about five weeks—close to five weeks; between four 
and five weeks. 

Q. What did you treat her with? A. With heart stimu¬ 
lants, with insulin. 

Q. Does diabetes affect the heart? A. Yes, sir. 

Q. In what way ? A. Diabetes affects the blood vessels 
directlv and indirectlv; directlv bv an increase of blood 


sugar which cannot be utilized and which gives forth chem¬ 
ical and physical changes within the blood-vessel system, 
and indirectly because we see, with uncontrolled diabetes, 
always a rather rapid cause of arteriosclerosis— 
50 hardening of the arteries—which, of course, affects 
the heart and the blood vessels in the same manner 

and in the same wav. 

% 

Q. When did you treat the lady prior to this time? 
A. Occasionally within the last six years I have seen her 
for minor ailments, and I examined her practically every 
year at least once. She came to my office for a thorough 
examination. 
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Q. Do you know the time you made the examination prior 
to that one? A. No, I never recorded that. 

Q. You have no record of it? A. I mean, that i k a yearly 
overhauling, as I call it. I did not record it unless I found 
something entirely new, something worthwhile^ 

Q. Is it possible for this woman to have obtained this 
diabetes from some condition other than the accident? A. 
That. I could not say, because I have seen her dnly after 
the injury. 

Q. Is it possible for this lady to have been suffering with 
this diabetes and have had an acute condition at| the time 
she was injured? A. I can only say that I did not see her 
at the time of the injury. If I may say this, J inquired 
very thoroughly of Doctor Lyons whether she had any 
sugar in the urine, and the hospital record shows she had 
none. 

Q. The hospital records show that? Did you see the 
hospital records? A. No; Doctor Lyons told| me. Of 
course, I can’t admit that as mv facts. 

Mr. Doherty: If your Honor please, they had tjlie record 
here the other dav, but they showed there was no blood 
test made. 

Mr. Newmyer: You are wrong again. 

The Witness: But we usually make blood tests only 
51 after we find the urine full of sugar. The ‘urinalysis 
is first. 

Mr. Xewmvcr: In view of the statement made bv Mr. 
Doherty that it was not present, I have here the laboratory 
test—negative for sugar (handing some papers to Mr. 
Doherty). 

The Witness: The procedure is urinalysis firsjt. 

Mr. Doherty: I am wrong about that. My information 
was that there was not any taken at that time. 

That is all.” J 

Plaintiff then rested her case and the defendant moved 
the Court for a directed verdict on the ground that there 
was no negligence shown on the part of the defendant and 
that the plaintiff was guilty of contributory negligence as 
a matter of law, and which said motion was overruled, 
with leave to the defendant to renew it at the c'.ose of all 
the testimony in the case, and to the overruling of which 
said motion the defendant noted an exception. 
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Helen L. Webb, being first duly sworn, testified on behalf 
of defendant, on direct examination, in substance, as fol¬ 
lows : 

That she livgs at 2723 Woodley Place: that on March 10, 
1934, when witness came out of her house on the morning 
of that day she saw the plaintiff walking down the side¬ 
walk and that when the witness reached the sidewalk from 
her house plaintiff was two or three houses distance behind 
her on the same side of the street and witness was pro¬ 
ceeding in a southerlv direction on the east side of Wood- 
• * 

ley Place; that when witness approached between 2711 and 
2709 Woodlev,Place she cut across the street to the west 
side and at that time noticed a truck coming north; that 
there was one car parked near the driveway on the west 
side of the street and at that time when witness started 
down from the sidewalk to cross the street the truck had 
passed Woodley Road on the right hand side of the street 
going north: that when witness stepped up on the curb 
on the west side of the street she heard the truck 
52 jam on its brakes and knew that it had hit some- 
tiling and witness thought it was the woman behind 
her because the woman behind her was following her right 
down the sidewalk and that they were the only two in the 
street at the time; that the witness turned and as she 
turned the car had stopped and had pitched the woman 
diagonallv about three feet from the truck and the woman 
landed on her face; that the truck was on the right side 
of the roadway going north and that the street is narrow; 
that the truck was facing north and stopped right where 
he hit her; that in response to a question as to whether 
the truck driver moved the car at all the witness replied 
in the negative that the car was not touched; that witness 
then ran over to where the ladv was lving and turned her 
over and thought she was hurt and when the truck driver 
got out of his car and came over witness stated to him 
4 ‘Oh, I think you have killed this woman.” That thereafter 
two or three people came up; that witness took the plaintiff 
to her home; that the witness picked up half of the plain¬ 
tiff’s teeth: that she talked to one of the officers when they 
arrived and gave him her name. In response to a question 
as to whether there were any other people present at all 
at the time of the accident the witness replied “Only the 
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3 of us—the woman that was hurt and mysdlf and the 
colored man, for a few minutes, and then another colored 
man came up, and then there were several men tfiat stopped 
that car, but I don’t remember how many.” Tjhat she re¬ 
members seeing a red-headed police officer whom she iden¬ 
tified as having seen him outside in the witness room and 
talked to him at the scene of the accident; that the witness 
did not see the truck actually hit the plaintiff because the 
witness’ back was turned; that she heard a noise when 
she had just gotten on the curb after crossing the street; 
that witness has no idea about where the plaintiff started 
to cross; that the plaintiff was behind the witness but the 
witness heard her coming, heard her walking!; that the 
plaintiff, after the collision, was lying oh the west 
53 side of the roadway; she was knocked tp the west 
side not very far from the center of tliej street. 

That on cross-examination Helen L. Webb testified, in 
substance, as follows: 

That the plaintiff was knocked to the west ^ide of the 
roadway; that after the witness left her hou^e at 2723 
Woodley Place she walked down the sidewalk lo between 
2709 and 2711 Woodley Place and there started to cross, 
going to the driveway in a diagonal direction, which drive- 
wav is located on the west side of the street; that witness 
was making a short cut to get to the driveway; that witness 
had not stepped toward the driveway at all because she 
had just stepped on the curb when she heard [the noise; 
witness could not say how far from the drivev r ay it 'was 
that she had gotten on the curb but it w r as north of the drive¬ 
way and she had not gotten to the driveway; that witness 
had crossed from the east side in a diagonal direction to 
the w^est side and reached the sidewalk on the west side 
somewiiere near the beginning of the drivewayl; that the 
position of the plaintiff’s body lying on the wdst side of 
the roadw^av w^as not very far from the curb, lying on her 
face; that the witness indicated to a point in the court room 
the distance winch the plaintiff w r as lying from thd curb and 
stated that the plaintiff w^as close to the curb; that when the 
truck struck the plaintiff he knocked her at an apgle; that 
the truck was on the right going north right wild re he hit 
her and that the truck did not go by her; that witness could 
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not state how far behind her the truck was; that witness 
could not say that she noticed particularly where the truck 
was because she was more interested in going to the as¬ 
sistance of the ladv whom she thought had been killed; 
that the witness did not help pick up the plaintiff but merely 
turned her over; that two or three people came up, a colored 
man and the man that struck her and one or two others; that 
a lady came out and knew the plaintiff and said she 
54 lived at 2739 Woodley Place and witness told the men 
to take her to her home; that witness went on with the 
plaintiff; that she had picked up part of her teeth which was 
a half plate that had been broken off; witness did not know 
who picked up the other half plate of the plaintiff’s teeth; 
witness did not know who picked up the plaintiff’s pocket- 
book but that somebody did; that when the plaintiff was 
taken in to her home she was laid flat on the floor and at 
that time the plaintiff was still unconscious and her nose 
and mouth were bleeding and the witness bathed the plain¬ 
tiff’s face and plaintiff revived; that thereafter the police 
came and then the ambulance came and witness at that time 
was in the house with the plaintiff; that plaintiff was re¬ 
moved from her house on a stretcher to the ambulance; that 
due to the excitement she could not recall how long it was 
before the ambulance came. On redirect examination wit¬ 
ness testified that when the plaintiff came to, the plaintiff 
stated “Oh, what has happened?” and witness replied to 
the effect that the plaintiff had merely fell and hurt herself 
because she did not want to shock her. 

Roland M. Kirby, being first duly sworn, testified on be¬ 
half of defendant, on direct examination, in substance, as 
follows: 

That he is a member of the Metropolitan Police Force and 
that on March 10, 1934, he had occasion to answer a call for 
an accident that happened on Woodley Place and that he 
arrived there at 10:13 A. M.; that when he arrived he went 
to the home of the plaintiff; that he saw the ford truck sitting 
about thirty or thirty-five feet maybe forty feet in Woodley 
Place north of Woodley Road but that he did not measure it; 
that there was no one in the truck at the time; that he was 
accompanied by Officer Keene; that the truck was about the 
middle of the .roadway, facing north, which is a little bit 
toward the west; that he investigated the accident as much 
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as he possibly could in the neighborhood but did not get the 
names of any eye-witness; that he took thp name of 

55 one witness who said she was there just about the 
time it happened or as soon as it happened she turned 

around and saw it: that he did not go into anv of the homes 
along the street to find out if any of the people had seen the 
accident except the Pretzfelder home in which lie did go; 
that Officer Couture was also present; that to thp witness’ 
knowledge he and the other two officers were the pnly three 
that had been to the scene of the accident; that Louise Cheeks 
did not give her name to the witness as a witnbss to the 
accident; that the name of Bernard German was not given 
to the witness by anybody as a witness to the accident; that 
the truck stayed in the position it was in the roadway while 
the witness was in the Pretzfelder home, which was about 
ten, fifteen or twenty minutes; that while the witness was 
at the house a traffic bureau police officer moved it. 

That on cross-examination Roland M. Kirby testified, in 
substance, as follows: 

That he does not know Louise Cheeks and does not know 
whether she is white or colored and never heard of her name 
until he was asked upon direct examination. The witness 
could not say whether there was a Palace Laundry truck at 
the scene of the accident when he got there; that the witness 
did not get the name of the driver of the Palace Laundry 
truck; that the witness did not get the name of anybody 
except one lady who said she saw the plaintiff and l^ad helped 
her up; that the witness asked everyone he came In contact 
with; that there were possibly boys, men and women around 
there; that there were a lot of people around there but the 
people whom he asked said they did not see it and did not 
give their names; that the truck was approximately in the 
middle of the street with a slight angle to the west when the 
witness got there; that there were no skid marks where the 
brakes had been applied by the driver of the truck and if 
there were witness could have seen them and witness looked 
for skid marks but could not see them; that he looked 

56 for skid marks behind the truck where it Was stand¬ 
ing when he got there; that witness could not say 

whether the truck had been moved back a little when he 
got there; that the driver of the truck at that time was in 
the Pretzfelder house. 
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Arthur G. Keene, being first duly sworn, testified on be¬ 
half of defendant, on direct examination, in substance, as 
follows: 

That he is a police officer and had occasion on March 10, 
1934, to report an accident in which the plaintiff was in¬ 
jured: that it was between ten and eleven o’clock A. M. on 
that day when the witness got a radio call in his scout car 
for an accident in the 2700 block of Woodley Place; that 
when he arrived at the scene he saw a truck, a Goodyear 
Tire and Rubber Company truck, in the street and some 
one at the scene told the witness that a woman had been 
knocked dowp and carried in to a house; that Officer Kirby 
was in the scout car with the witness and thev both got out 
and went to several different houses and at the Pretzfelder 

house found the driver of the truck and the ladv who had 

* 

been struck: that the witness brought the driver back to the 
truck but Officer Kirby remained in the house; that the 
truck was parked on Woodley Place, facing north about 
thirtv-five or fortv feet north of the north crosswalk on 
Woodlev Road; that as to the midline of Woodlev Place, 
the truck was on the east side because the witness went to 
the west side; and directed southbound traffic, which had 
plenty of room to go through; that there were ten or fifteen 
or possibly more people in the street at that time. Witness 
asked them all if anv one had seen anvthing and thev all 
said no; that no one gave the witness their name; that the 
witness is not altogether sure as to what the weather was 
on that dav but thinks that it was rather cloudv; that it 
looked like it was going to rain and although witness was 
not sure, he thinks it rained later on that day but he is not 
certain of that. In response to question as to whether the 
witness did observe marks of anv kind on the street 
57 the witness replied that there were no skid marks; 

that Officer Kirby and witness were present there 
first and called the Traffic Bureau and then two officers from 
the Traffic Bureau came up to make a brake test on the car; 
that witness did not know whether he had moved the truck 
or not before the officers from the Traffic Bureau came up; 
that he could not remember whether he told the driver of 
the truck to pull it over to the curb before the officer from 
the Traffic Bureau got there. 

That on cross-examination Arthur G. Keene testified, in 
substance, as follows: 
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That he does not remember whether he had the truck 
moved before the traffic man got there but that he did have 
it moved; that the witness looked all around for skid marks 
but could not find any; that he made no measurements as to 
where the truck was on the street; that the f;ruck was 
headed north on Woodley Place and the front wheels of the 
truck were cut a little over to the left; that is the I right rear 
wheel was nearer to the east curb than the front wheel 
would be, possibly about a foot difference and the truck 
was facing in a sort of northwesterly direction, hot merely 
the wheels but the truck itself; that there were a number of 
people in the street and there might have been }nore than 
ten or fifteen people or there might have been less; that wit¬ 
ness asked if any one in the crowd saw anything pertain¬ 
ing to the accident and no one spoke up; that after the wit¬ 
ness got the radio call about the accident it took him about 
two or three minutes to get to the scene; that the radio call 
came from the dispatcher who is informed by headquarters 
and headquarters is informed by some one who saw the ac¬ 
cident or knew that an accident occurred but that he did not 
know where the call in this case came from. 

Elmer J. Couture, being first duly sworn, testified on be¬ 
half of defendant, on direct examination, in substance, as 
follows: 

58 That he is a police officer attached to the Traffic 

Bureau and that on March 10, 1934, he was called to 
make a brake test on a Ford Vi ton truck that was involved 
in an accident on Woodley Place; that the foot brake on 
the truck tested twenty-five feet and the hand bifake forty 
feet and that the limit for the foot brake is fortj r feet and 
seventy-five feet for the hand brake at a speed jof twenty 
miles per hour; that he looked for skid marks atjtlie scene 
of the accident but did not find them; that when he got to 
the scene the truck was parked at the curb. 

That on cross-examination Elmer J. Couture testified, in 
substance, as follows: 

That if there had been any skid marks that wLuld have 
come from the application of brakes from the rubber tires 
on the surface of the street but that there were no marks 
showing where the brakes had been applied; that the brakes 

4—6570a 
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why he went over to talk to her in the witness room, he 
replied that he did not know whether or not she was Mrs. 
Pretzfelder’s maid and when questioned as to his testi¬ 
mony that he did see a colored girl that was Mrs. Pretz- 
felder’s maid witness replied that that was in the house, 

not outside and that he did not see anv colored ladv 

* 

61 out in the street; that on the morning of the accident 

lie was going to a Shell station in the 2300 block of 
Connecticut Avenue to deliver some tires that he had in the 
truck at that time; that he had come over the Calvert Street 
Bridge; that in response to a question why he did not con¬ 
tinue straight over the Calvert Street Bridge out to Con¬ 
necticut Avenue, instead of turning into Calvert Street and 
go out Woodley Place, the witness replied that it was just 
a matter of being a short way and in response to a question 
as to whether he made the turn because he saw a red traffic 

light on Connecticut Avenue and because he was in a hurry 

v * 

that he turned up Calvert Street to go out Woodley Place, 
the witness replied that he was not in a hurry. A paper 
writing was thereupon presented to the witness and the 
witness thereupon identified his signature thereon and that 
he remembers signing the statement and stated that he did 
not care to read it to refresh his recollection. 

“Q. You don’t care to read it? A. No, sir; it would take 
me hours. 

That he remembers making this written statement on May 
2nd, 1934, which is a few months after the accident: that 
his recollection at that time as to how the accident hap¬ 
pened would be clearer than it is now. In response to a 
question as to whether or not the witness made the state¬ 
ment contained in the said writing “Of my own accord, I 
hereby freely and voluntarily make the following state¬ 
ment : ’ ’ the witness replied that he could read but it would 
take him a long time. Thereupon the paper writing was 
handed to the witness and after reading the same and asked 
whether he had read it the witness replied “That is right.” 
Witness thereupon admitted that he did state in that state¬ 
ment the following: 

“On Saturday, March 10, 1934, I was driving a truck 
owned by the Goodyear Service, Inc., of 1631 Fourteenth 
Street, Northwest. I had left 1631 Fourteenth Street, 


I 
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Northwest, and was going to the Shell Station on 

62 Connecticut Avenue to deliver tires. I drove across 
the Calvert Street Bridge, saw a red ligjht at Con¬ 
necticut Avenue and Calvert Street and turned north on 
Woodley Place to avoid the red light. I was in a hurry and 
was probably going twenty-five miles an hour, jmd maybe 
faster”? That he did not notice the speedometer as con¬ 
tained in the statement; that he stated therein that as he 
crossed Woodley Road he looked to the right a}id left for 
cross traffic and that he had noticed a lady walking down 
Woodley Place on the east side and by that he mjeant walk¬ 
ing down the east side on the sidewalk on that side; that 
there were no automobiles parked on the east side of 
Woodlev Place and that he so stated in the statement. 

That thereupon the following proceedings weiie had: 

“Q. Did you say, ‘ When I looked in front again after 
crossing Woodlev Road, the ladv was crossing the street 
and had reached about the center’? A. It savfe on there 
about the center. 

Q. Is that where she was wdien you saw her? About the 
center of the street? A. No, sir. She got to the center 
before I could stop. When I hit her she was to the center 
of the right-hand intersection. 

i 

Q. Did you or did you not say on this statement which is 
signed on May 2, 1934, ‘When I looked in front algain after 
crossing AVoodley Road, the lady was crossing |the street 
and had reached about the center’? Did you niake that 
statement? A. I guess I must have said it if it is on there. 

Q. Is it true or not? A. Sure, it is true. 

Q. If you saw this lady up on the sidewalk, walking down 
the street, and you were looking ahead and tending to the 
operation of your car, why is it you did not see her 

63 again until she got across to the center of the street ? 
Where were you looking? A. Does the statement say 

that I looked up and down Woodley Road or not? 

Q. Y es. A. That was before I crossed Woodlejy Road. 

Q. And the next time you saw the ladv she had alreadv 
walked to the center of the street. A. I seen the one cross¬ 
ing the front. 

Q. How long did it take you to glance to the right and 
left of Woodlev Road to see if there was anv traffic coming 
on either side, when you were already south of the road- 
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wav? A. It did not take verv lone:, because I slowed down. 

Q. You did not stop? There were no stop signs to pre¬ 
vent people going east and west on Woodley Road from 
crossing? A. Xo, sir.” 


That he did not stop on Woodley Place before crossing 
Woodley Road because there is no stop sign for traffic going 
north and south although there are stop signs for traffic 
going east and west on Woodley Road but he did slow 
down to see that there was no traffic coming from either 
direction on Woodley Road; that he did state in his state¬ 
ment “I put on my brakes and drove to the left, but could 
not stop before the truck struck her”; that when he turned 
to the left orjwest side of the street he did so in order to 
try to miss the lady; that in response to the question as 
to which part of the truck was it that struck the plaintiff 
the witness replied that it was on the right hand side of 
the radiator cap, that the right side of the truck which 
would be toward the east curb; that when he turned to the 
left the right hand side of the truck was put at a point 
indicated bv the witness where the ladv was crossing and 
where she was struck; that if he had gone straight ahead 
she would not have been past the truck because there wasn’t 
enough space between her and the curb; that the 
64 reason why he did not strike her with the left front 
of his truck but struck her with the right hand side 


of it was because he was trving to avoid hitting her in 

everv wav he could and that that was all lie was thinking of. 
» « » * 

The witness denied that it is a fact that he came along there 

about twentv-five or tliirtv miles an hour and that he was 
* * 

not looking; tljat when he did see her in front of him just 
a few feet ahqad of the truck in the middle of the street 
he said that he turned his truck and did not have time to 
stop because he had not seen her soon enough; that she 
was not knocked almost to the west curb but that she fell 
that way and that there were cars parked over there but 
that he did say that she was so knocked in his statement. 


“Q. Did you say that in your statement? A. I said it. 

Q. You say now you did not tell the truth? A. I’ll tell 
vou the reason whv. 

Q. I am asking you, was it true or not? A. It was true 
to the lawyer and the gentleman that had me down there, 
yes, sir. 
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Q. Did you say that after your truck hit her aijd knocked 


ont of the 


her she was about ten or twelve feet from the fit 
truck? A. Yes, I did. 

Q. Did you say that ‘The front bumper struck her first, 
and then the right part of the radiator?’ A. That is right. 

Q. Did you say that ‘I did not see her when s'ae stepped 
off the curb, and when the truck struck her she was half 
way between the east curb and the cars parked d n the west 
curb?’ Did you say that? A. If it is on there I 
said it. 

Q. Xow, if you did not see her when she step 

curb and saw her when you were eight fcdt from her 
65 and she was already in the center of this twenty-four- 
foot street, whv didn’t you see her sooner p 
didn't I see her anv sooner? 


must have 

oed off the 
rom her 
Ltv-four- 
A. Whv 


Q. Yes. You were not looking, were you? A. I was. 

Q. But you were looking and did not see her? A. I was 
going straight up the street and I did not know the lady 
was going to run out. 

Q. You knew you were going twenty-five miles an hour? 
A. That is more than I can sav. 

Q. Did you blow your horn? A. I didn’t have time to 
blow the horn. All I could do was to apply brakes. 

Q. ('an you tell us why you did not see her untfl you were 
only eight feet from her and she was in the cejiter of the 
street? A. I was looking at Mrs. Webb when she crossed, 
and tlie other lady I did not think she was goiijg to cross. 
She was on the curb and she immediately ran opt. 

Q. She ran out? A. She was not running; she was mak- 
ing an attempt to rush across the street. 

Q. You mean she was running? A. I said sjie was not 
running. 

Q. You did not see her when she left the curb? A. Yes. 

Q. Didn’t you say you did not see her when 4he stepped 
off the curb? Didn’t you testify to that just now? A. 
That is on the statement. 

Q. Is it true or not? A. I am trying to let me explain. 

Q. I want the facts as to what you know of this accident. 
A. For this reason—Let me explain and use your own 
judgment. 

66 Q. Just a moment. I want you to tell me if it is 
true or not. Did you see her when she stepped off 
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the curb ? A. May I ask the reason—give you the reason 
for that being there, you having the paper in your hand? 

Q. I am asking you to tell the truth and if you saw her 
when she stepped off the curb. Did you or did you not 
see her when she stepped off the curb? A. When I seen 
Mrs. Pretzfelder she was attempting to rush across the 
street. 

Bv the Court: 

Q. You will have to answer the question. A. I did not 
see her directly when she stepped right off the curb, no sir. 

Mr. Xewmyer: T offer this paper in evidence.” Which 
paper was marked plaintiff’s exhibit Xo. 7. 

Thereupon counsel for defendant examined the witness 

with respect to the paper writing and the witness stated 

that he did not write the statement but that it was written 

bv Mr. Leon Pretzfelder and that the witness did not read 
* 

it at the time Mr. Pretzfelder handed it to him. When 

asked what was the occasion for his signing the statement, 

witness replied that the witness was under $300.00 bond and 

that the witness’ lawyer, Mr. Ostmann, wanted to make 

the $25.00 as usual because anything to put the witness 

clear would have been satisfactorv to his lawver and that 

* * 

by signing the statement witness was not supposed to 
appear in Coqrt; that the facts stated by the witness on 
direct examination are true and that the statements con¬ 
tained in the paper writing are not the truth. Upon Re¬ 
cross-examination the witness testified that he knew he 
was not telling the truth when he signed the written state¬ 
ment and when he told them the things he did and when 
he was being questioned by his lawyer, put it to them the 
way they wanted it; that witness’ lawyer wanted to make 
$25.00 and he asked the witness to sign the statement; that 
witness’ lawyer is a white lawyer whose name is Ost- 
67 mann and that Mr. Ostmann was present when the 
written statement was made and was willing for the 
witness to sigq it; that at the time of the making of the 
statement Mr. Pretzfelder asked the witness to tell the truth 
as to how the accident happened. 

“Q. That is what you told him in this statement? A. 
Some things when he asked them thev had their wav about 
it. They asked me how fast. Eighteen. 
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They said, ‘Well, now, you were doing at ljsast thirty- 
five. ’ 

Q. You said eighteen? A. Yes. 

They said, 4 You know that is not true. At least twenty, 
twenty-five, thirty. ’ 

Q. You said in your statement you were probably going 
twenty-five miles an hour. A. Yes, sir. 

Q. You mean to say you were not telling the truth? A. 
It was written as they wanted it, not as I could tell it. 

Q. You read it and signed it? A. No, sir, I did not read. 
Mr. Ostmann read it. 

Q. You signed it? A. Yes, sir. 

Q. Your lawyer’s name at that time was Bernard Ost¬ 
mann? A. Yes, sir, Ostmann. 

Q. There was a lady present, a Mrs. Witz, when you 
signed this? A. She signed as a witness, or was there as 
a witness, yes.” 

Thereupon counsel for the defendant offered and read in 
evidence without objection a traffic regulation of the Dis¬ 
trict of Columbia, which provided as follows: “Every 
pedestrian crossing a roadway at any point other than 
within a marked or unmarked crosswalk shall yield the 
right of way to vehicles upon the roadway.” Counsel for 
the defendant at this time moved the Coui*t for leave 
68 to amend the statement of the traffic regulation set 
forth in the Plea to conform with the reading of 
the regulation as set out above, which said motion for leave 
to amend was allowed by the Court without objection on 
the part of the plaintiff. Thereupon counsel for the de¬ 
fendant announced to the Court that the defendant’s case 
was closed, whereupon counsel for plaintiff proceeded to 
introduce the following testimony in rebuttal: 

Leon Pretzfelder, being first duly sworn, testified on be¬ 
half of plaintiff, in rebuttal, in substance, as follows: 

That he is the son of the plaintiff and that h<j is a prac¬ 
ticing attorney in the District of Columbia and has been 
so engaged since 1908; that he refers to plaintiff’s Exhibit 
No. 7 being the statement that was signed by Jessie Tyson 
on May 2, 1934; witness was requested to tell the Court and 
jury the circumstances surrounding its execution and 
stated that it was signed in the office of the witness in his 
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presence and in the presence of Mr. Bernard Ostmann, who 
was the attorney for Tyson, and Mrs. Witz, a secretary in 
the witness’ office; that the statement was made at the re¬ 
quest of the witness under the following circumstances: 
witness was called on the telephone by Mr. Ostmann two 
or three days prior to the date of the statement and stated 
to the witness that he represented Tyson who was the 
driver of the truck which had injured the plaintiff and 
stated to the witness that he (Mr. Ostmann) wanted to talk 
to the witness in regard to the charges of a criminal nature, 
which were ponding against his client in the Police Court 
for the purpose of finding out how the witness felt about 
the prosecution of Tyson and the reply of the witness was 
that anything lalong that line would have to be decided by 
his mother, the plaintiff; that as a result of this conversa¬ 
tion Mr. Ostmann and his client, Tyson, appeared at the 
witness’ office,and on that occasion Mr. Ostmann advised 
the witness in the presence of Tyson that he was there 
for the purpose of giving a true statement of what 
69 had occurred; that to the witness’ recollection, Mr. 

Ostmann asked questions and witness possibly may 
have asked some also and as the answers were made the 
witness wrote them out and that the written statement de¬ 
scribed as plaintiff’s Exhibit No. 7 was in the handwriting 
of the witness; that after the statement was completed, 
Tyson asked Mr. Ostmann or the witness to read it over 
to him and to the witness’ recollection Mr. Ostmann read 
it to him and he then stated that that was correct; witness 
then called Mrs. Witz to come in and be a witness to the 
signature upon the statement and while Mrs. Witz was in 
the room, Mr. Ostmann asked Tyson if this statement was 
his own voluntary statement and whether the facts therein 
were true and Tyson replied that it was and signed it and 
Mrs. Witz then signed as a witness; that Tyson did not 
sav at that time that he was driving the truck onlv about 
eighteen miles an hour, he said just what is down there in 
the statement and that everything in the statement is ab¬ 
solutely exactly what Tyson said and nothing was changed 
from any statement that he made. 

That on cross-examination Leon Pretzfelder testified, in 
substance, as follows: 

That there was a charge of reckless driving pending 
against Tyson but that it is not the fact that the paper 
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writing was executed in consideration of refrairiing from 
prosecuting the reckless driving charge and witness stated 
‘‘I will tell you just what happened, if you want io know.” 
That afterwards the proceedings were dropped, not be¬ 
cause of the fact that he signed the paper, because the 
proceedings might have been dropped any way, because 
when Mr. Ostmann called the witness, witness told him that 
he believed that his mother and the witness as iher attor¬ 
ney, would have no interest in a criminal prosecution, not 
on the condition that a signed statement was (given but 
that he would have no interest in a criminal prosecution 
“but I would appreciate it very much if I could get 
70 a truthful statement of what had occurred, and Mr. 

Ostmann said he felt sure that his client would not 
object to giving such a statement.” That the statement 
was in the handwriting of the witness taken down as the 
witness recited it; that the witness talked to some bf the wit¬ 
nesses as an attorney in the case, but associated Mr. New- 
mver as attornev for his mother on the very clav that it 
happened on account of the relationship of the witness; that 
he did not know Louise Cheeks and had never seen her 
before she came to Court yesterday but that Mr. Newmyer 
obtained her as a witness and that Mr. Newmyer went to 
the scene of the accident the dav after it occurred; that 
the criminal charge was not prosecuted and tli^t the wit¬ 
ness advised the Corporation Counsel that as (tar as the 
plaintiff was concerned he had no objection to drbpping the 
criminal charge. 

Thereupon counsel for the defendant objected to the writ¬ 
ten statement which had theretofore been offered in evi¬ 
dence as plaintiff’s exhibit No. 7 upon the ground that 
there was evidence showing that there was pressure 
brought against Tvson and because he never reall the state- 
ment. Whereupon the Court overruled the objection to the 
admissibility of the statement with an exception to the de¬ 
fendant and the said paper writing was received in evi¬ 
dence, which said writing is as follows: 

Plaintiff’s Exhibit No. 7. 

Mav 2, 1934. 

Of my own accord, I hereby freely and voluntarily make 
the following statement: 
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On Saturday, March 10, 1934,1 was driving a truck owned 
by the Goodyear Service Inc. of 1631 14th St., X. W. I 
had left 1631 14th St., X. W., and was going to the Shell 
Station on Connecticut Avenue to deliver tires. I drove 
across the Calvert Street Bridge, saw a red light at 
71 Connecticut Ave. and Calvert St. and turned north 
on Woodlev Place to avoid the red light. I was in 

* w 

a hurry and was probably going twenty-five miles an hour, 
and maybe faster. I did not notice the speedometer. As 
I crossed Woodley Hoad I looked to the right and left for 
cross traffic. I had noticed a ladv walking down Woodley 
Place on the east side. There were no automobiles parked 
on the east side. When I looked in front again after cross- 
ing Woodley Road, the lady was crossing the street and had 
reached about the center. I put on my brakes and drove 
to the left, but could not stop before the truck struck her. 
She was knocked toward the left or west curb, and almost 
to it, and was about ten or twelve feet from the front of 
the truck. The front bumper struck her first, and then the 
right part of the radiator. I did not see her when she 
stepped off the curb, and when the truck struck her she 
was halfway between the east curb and the cars parked on 
the west curb. 

(S.) JESSIE TYSOX. 

Witness: 

(S.) Mrs. G. B. WITZ. 

Gertrude B. Witz, being first duly sworn, testified on be¬ 
half of plaintiff, in rebuttal, in substance, as follows: 

That she was the secretary to Mr. Leon Pretzfelder in 
May, 1934, and that on the 2nd day of May, 1934, she wit¬ 
nessed the signature of Jessie Tyson to a paper writing to 
which the witness’ signature was affixed; that at the time 
she affixed her signature as witness there was present 
Jessie Tyson, Mr. Pretzfelder and one other gentleman; 
that on that occasion a question was asked Tyson as to 
whether the statement was correct and whether he volun¬ 
tarily made it, to which Tyson then replied in the affirma¬ 
tive that it was correct and voluntarily made; that Tyson 
signed the paper in the presence of the witness and that the 
witness thereupon affixed her signature to the paper as 
witness thereto. 
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72 That on cross-examination Gertrude B. ^Vitz testi¬ 
fied, in substance, as follows: 

That she recently talked over this matter with some one 
and that in discussing it she was asked whether she recalled 
Tyson signing the statement and the witness said that she 
did recall him signing it and that her recollection was re¬ 
freshed as to what was said at that time. 

Upon redirect examination the witness asked 

whether she remembered that that conversation took place 
to which the witness replied that she does remeknber that 
it did. 

The Court, at the close of Court on Thursday evening, 

upon the request of counsel for the defendant, cjlue to the 

physical condition of counsel for the defendant, adjourned 

Court until Monday at ten o'clock A. M. 

* 

Bernard G. Ostmann, being first duly sworn, testified on 
behalf of plaintiff, in rebuttal, in substance, as fallows: 

That he is a practicing attorney in the District of Colum¬ 
bia and has been so engaged for more than eight years; that 
he knows Jessie Tvson and recalls the occasion On the 2nd 
of Mav, 1934, when Tvson went with the witness to the 
office of Mr. Leon Pretzfelder, the son of th^ plaintiff 
herein; that the paper writing marked plaintiffs Exhibit 
No. 7, dated May 2nd, 1934, was prepared in the presence 
of the witness and in the presence of Tyson and that the 
latter’s signature appears on each of the pages thereof; 
that the circumstances under which the statement was made 
were as follows: The witness called Mr. Pretzfelder and 
told him that the witness was representing Tyson and 
asked him whether he would be interested in pifosecuting 
Tyson in the Police Court. The witness suggested to Mr. 
Pretzfelder that the latter’s mother was an elderly ladv and 
witness did not think she should go down to Police Court, 
etc. and that Mr. Pretzfelder replied that he did not know 
because it was entirely up to his mother bift that he 

73 would let the witness know later. Thereaf ter about 
two weeks later witness and Tyson wer.t to Mr. 

Pretzfelder’s office and the witness introduced Tyson to 
Mr. Pretzfelder, stating “This is the young man tfyat struck 
your mother”; that the witness thereupon told Tyson to 
tell Mr. Pretzfelder just how the accident happened, to be 
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truthful about it and then Tyson started to tell Mr. Pretz- 
i’elder just how it happened and once in a while the witness 
would ask Tyson a question and Mr. Pretzfelder would ask 
him a question and the witness could not recall whether the 
statement was handed to the witness first or whether it was 
handed to Ty^on first but witness does recall that he read 
the statement over to Tyson; that the witness passed it 
over to Tvson and Tvson started to sign it when the wit- 
ness told Tyson not to sign it until he read it and made 
sure that it contained what he wanted to say; that he 
started to sign it; that witness suggested having a dis¬ 
interested witness to the execution of the statement and 
Mr. Pretzfelder ? s secretary was then called in to his office 

and Mr. Pretzfelder asked Tvson “Is this vour free state- 

•> » 

ment” and Tyson replied in the affirmative and then signed 
the statement. To the best of the recollection of the wit¬ 
ness the statements that were written down from the an¬ 
swers that were given by Tyson were statements practically 
as he said them because the witness went over the state¬ 
ments after thev were written bv Mr. Pretzfelder; that the 

witness read it out loud to Tvson and that Tvson read it 

•> » 

over himself or glanced over it. 

Thereupon the following occurred: 

“Q. Did anything like this occur? Did you or Mr. Pretz¬ 
felder ask Tvson how fast the truck was going and did he 

* K.J 

say about eighteen miles an hour, and did you or Mr. Pretz¬ 
felder say, ‘Oh, it must have been going twenty-five miles 

an hour 7 ? A. Absolutelv not. 

* 

Q. Did you or Mr. Pretzfelder suggest what it was? A. 
No, sir. He made all those statements of his own 
74 free will. I told him to make an honest statement 
of how the accident happened. 

Q. In answer to this question: ‘What was the occasion 
for vour signing it?’ T\~son answered: ‘Mr. Ostmann— 
he was my la\yyer. I was under $ 300.00 bond. All he 
wanted to do was to make the $ 25 . 00 , as usual—anything to 
put me clear would be satisfactory to him.’ Did you ever 
suggest or say anything of that sort to him? A. No, abso¬ 
lutelv not.” 

That on cross-examination Bernard G. Ostmann testified, 
in substance, as follows: 

That he did not go to Number Eight Precinct to check 
the record charged against Tyson because he took the lat- 
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ter’s statement that was made to him and that was satis¬ 
factory. 

That thereupon the following proceedings were had: 
“By Mr. Dohertv: 

Q. Did you know that he was held only on a technical 
charge and that- 

Mr. Newmyer (interposing:) Just a moment. 

Mr. Doherty: He is the attorney for this bov; he is sup¬ 
posed to know that. 

Mr. Newmyer: It is not a question of whether lie knows; 
it is not material what the charge was against him in the 
Police Court. We are inquiring only as to how t^ie accident 
occurred in a civil court, and his testimony is offered only 
for the purpose of impeaching the credibility of the driver 
of the truck with respect to his veracity. 

The Court: That is the only purpose of it. 

Mr. Doherty: I understand that,, but he has brought out 
all this testimonv of why he went down there. I want to 
bring out whv he went down there. I want to show that 
there was not any charge except a technical charge 
75 against this boy until they found out how the woman 
was getting on. On the record at No. 8 it says the 
car was properly driven. I want to show there was no 
charge against him. 

The Court: I don’t think that is material, Mr. Doherty. 
He made certain statements of what took plac(j when he 
signed this statement. I don’t think you should have any¬ 
thing else. 

Mr. Dohertv: How can I refute that if I can’t jshow that 
the proper thing he should have done was to g<b down to 
the Police Court and dispose of the thing there, instead of 
going to one of the lawyers representing the plaintiff in 
this case. 

The Court: I do not think you can go into that, 

Mr. Doherty: If your Honor please, I ask an exception 
as to that. 

The Court: We were supposed to finish this case Thurs¬ 
day except for Mr. Ostmann’s testimony and, I believe, the 
doctor’s. 

Mr. Doherty: Yes, but, if your Honor please, I have a 
right to rebut this testimony. I want to show the reason 
behind all of this. 
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The Court: I am afraid vou can’t do it. You have vour 

m *> 

exception. 

Bv Mr. Dohertv: 

* * 

Q. Mr. Ostmann, you knew there was a civil charge pend¬ 
ing against the Goodyear Rubber Company, didn’t you, at 
that time? A. At that time I did not know it, but I under¬ 
stood that Mr. Pretzfelder was going to present a claim 
later on for it—at least, I presumed that. 

Q. Don't you think that that was a rather unfair thing 
under the circumstances, with a civil case pending- 

Mr. Newmyer (interposing:) I object to that. 

Mr. Doherty: He said he presumed. 

By Mr. Doherty: 

Q. (continuing:) That there was a civil case pend- 
76 ing at the time, to bring this boy down there, who 

was supposed to be the driver and who was under a 
criminal charge- 

Mr. Newmyer (interposing:) I object to that as not a 
correct statement of fact, and it is absolutely immaterial. 

Bv Mr. Dohertv: 

* 

Q. (continuing:) That was under a criminal charge, and 
to get such a statement signed by him at that time, knowing 
he was scared- 

Mr. Newmyer (interposing:) I object to all that. 

The Court: I sustain the objection. 

Mr. Doherty: Will your Honor allow me an exception? 

Your Honor won’t permit me to go into the question at 
all as to the record in No. 8 or putting on the officer to 
show that there was no charge against this man? 

The Court: No, I don’t think- 

Mr. Newmyer: It is not true. 

Mr. Dohertv: It is true. This thing- 

Mr. Newmyer (interposing:) You can’t testify any more, 
than you have. I object to counsel’s making any state¬ 
ment in front of the jury. 

The Court: Do not go into that. 

Mr. Doherty: Will your Honor allow me an exception? 

The Court: Yes. 
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After the conclusion of the plaintiff’s case iiji rebuttal 

the following occurred: 

■ 

. i . 

Mr. Doherty: Except that I want to offer the testimony of 
Officer Kirby to show that there was no charge against 
this boy except the technical charge they make in <pverv par¬ 
ticular case where one is injured. 

The Court: Xo, I don't think it is material. | 

! 

Mr. Doherty: It goes to show the condition under which 
this boy was laboring, that there was a charge against 
him, and the fact that he paid the lawyer $25.C0 to help 
him out of it. I also want to bring ou: the fact 
77 & 78 that this statement was made under dureps. 

The Court: I don’t think so. 


Mr. Doherty: Will your Honor allow me an exception? 

The Court: Is that all?” 

The defendant thereupon renewed its motion for a di¬ 
rected verdict on the ground that the plaintiff ljad failed 
to prove any negligence on the part of the defendant and 
that plaintiff was guilty of contributory negligencelas a mat¬ 
ter of law, and, to the overruling of which said motion, the 
defendant, by its counsel, noted an exception. 

After the close of all the testimony, court and counsel 
agreed that counsel for the respective parties should be 
limited in their respective argument to thirty [ minutes. 
Thereupon counsel for plaintiff began his argument to the 
jury in which argument counsel used less than t|he stipu¬ 
lated thirty minutes time, reserving the balance of the 
said thirtv minutes for the final closing argument after the 
defendant’s argument. Thereupon, counsel for the de¬ 
fendant made his closing argument to the jury and con¬ 
cluded the same. Thereupon counsel for the plaintiff re¬ 
sumed his closing argument for the remainder of the time 
which lie had and during the close of said argument the 
following occurred: 

“What are the damages in this case? 

I 

Mr. Doherty: I object to Mr. Newmyer’s going into the 
damages. I did not go into that in my argument. 

The Court: Hasn’t he a right to go into it? 


5—6570a 
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Mr. Doherty: I think the rules of argument are that when 
a person opens his opponent answers. The only thing that 
Mr. Xewmver|can answer is the statement that I made. 

The Court: He has a right to go into the damages of 
the injuries. 

Mr. Doherty: Without giving me an opportunity to an¬ 
swer him ? 

Mr. Xewmyer: You had plenty of chance. 

Mr. Doherty: Will your Honor allow me an exception? 

The Court: Yes. 

Mr. Xewmyer: There has been no attempt to dispute the 
serious injuries of this lady. Only by the grace of God 
is she alive today. 

79 This was a small delivery truck. It was a quarter- 
ton truck. It was on a fortv-foot roadwav, and vet it 
struck her with sufficient force to knock her that distance 
toward the curb. She had a severe gash in the head. You 
saw the scar. That had to be bathed dailv with alcohol to 
prevent infection. You know how painful that was. In 
addition to that, she had a permanent scar. In addition 
to that, one of, her ribs was fractured. In addition to that, 
both bones of her leg near the knee were broken. You 
know that she was in a cast all this time in the hospital, and 
she staved there for five weeks. You know that in addition 
to that she suffered from diabetes, which required the serv¬ 
ices of an internal medicine man, who came and treated 
her. You know that the record shows that this was a result 
of the accident. 

The Court will tell you, as a matter of law, that this lady 
if she is entitled to a verdict is entitled to be fairly compen¬ 
sated not merely for her expenses, because when you give 
her back $1500.00, she is not getting anything, because that 
does not give her anything. That is an expense for which 
she became indebted on account- 

The Court (interposing): Your time has expired, Mr. 
Xewmver. 

Mr. Xewmver: Mav I have a minute? 

% * 

The Court: It is my practice that counsel choose their 
own time, and I hold them to it. 

Mr. Xewmver: Will vour Honor read the damages she 
is entitled to to the jury? 

The Court: Yes. 

Mr. Xewmver: Thank vou.” 

% * 
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The Court allowed and read to the jury, ovei* defendant’s 
objection, and to which an exception was noted, the follow¬ 
ing prayers of the plaintiff: 

i 

Plaintiff's Prayer No. 1. 

The jury are instructed as a matter of law that if 
80 you find from all the evidence and circumstances of 
the case that the operator of the Goodyear truck was 
negligent, that is that he failed to exercise thpt degree of 
care and caution in the operation of the motor truck in a 
northerly direction on Woodley Place which w^uld be exer¬ 
cised by an ordinarily prudent person and tlialt as a result 
of such negligence he collided with the plaintiff, then your 
verdict must be for the plaintiff, if you further find from 
the evidence that the plaintiff was not guilty of negligence 
directly contributing to cause the collision between herself 
and the truck. 

Plaintiff’s Prayer No. 4. 

Where the driver of a truck observes, or should observe, 
a person about to cross in front of him, - and it i^ reasonably 
apparent that such person does not appreciate that danger 
is near, the driver should employ all reasonable means in 
his power to avoid injuring him. He should proceed on the 
theory that the pedestrian may continue in his course of 
his peril and therefore should bring his vehicle under con¬ 
trol so that he may stop if necessary before striking. He 
has no right under such circumstances to act on the as¬ 
sumption that the pedestrian will halt in time to save him¬ 
self, or, if he does not, and is injured, that the fault will 
be his and not the driver’s. It is the law’ that : 

“The contributory negligence of the party injured will 
not defeat the action, if it be show’n that the defendant 
might, by the exercise of reasonable care and prudence 
have avoided the consequences of the injured party’s negli¬ 
gence.” 

Plaintiff’s Prayer No. 6. 

The jurv are instructed as a matter of law 7 thit the right 

•J V 1 o 

of way given by municipal regulations to vehicles over 
pedestrians between crosswalks does not gi^e to such 
vehicles an absolute right to proceed without [regard for 
the safety of pedestrians that might be crossing in such 
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area, but imposes a duty upon the operators of 
81 & 82 motor Vehicles to exercise reasonable care while 
proceeding through such an area. In this regard 
the jury are therefore instructed that even if you find from 
the evidence that Mrs. Pretzfelder, the plaintiff, in proceed¬ 
ing from the east to the west side of Woodley Place not 
at the crosswalk, was herself negligent, then your verdict 
must still be for the plaintiff if you find that the operator 
of the truck saw or in the exercise of reasonable care should 
have seen the plaintiff’s position in the highway in time to 
have avoided, by the exercise of reasonable care, a collision 
with her. 

The court also granted plaintiff’s prayer number 3 with¬ 
out objection by the defendant, which prayer read as fol¬ 
lows: “The jury are instructed as a matter of law that 
it is the duty of an operator of a motor vehicle to keep and 
maintain a reasonable and proper lookout for pedestrians 
and vehicles along the highwav and if vou find from the 
evidence that the operator of the defendant’s truck failed 
to keep a proper lookout for pedestrians crossing Woodley 
Place and as a result of such failure he collided with the 
plaintiff, then you must find that he was negligent and your 
verdict must be for the plaintiff against the defendant, if 
you further find that the plaintiff was not guilty of negli¬ 
gence directly contributing to cause the injuries which she 
sustained.” 

The Court denied defendant’s instructions one, two and 
four and to the refusal of the Court to read the following 
instructions to the jury the defendant noted an exception: 

Defendant’s Instruction Number One . 

The jury is instructed, as a matter of law, that the plain¬ 
tiff has failed to prove any negligence on the part of the 
defendant and that vour verdict must be for the defendant. 

Defendant’s Instruction Number Two. 

The jury is instructed, as a matter of law, that if you 
find from all the evidence in the case that the truck of the 
defendant was in a point of Woodley Place, Northwest, 
other than within a marked or unmarked crosswalk, that 
the truck of the defendant was entitled to the right-of-way, 
and if the plaintiff was injured by reason of her failure to 
yield the right-of-way to the defendant’s truck, then your 
verdict must be for the defendant. 
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Defendant's Instruction Number Four. 


The jury is instructed, as a matter of law, that if you find 
from all the evidence in the case that the plaintiff saw the 
approaching truck of the defendant, or could have seen the 
said truck had she used due care, then the negligence of the 


plaintiff was the proximate cause of the injur 
verdict must be for the defendant. 

83 And the Court then generally instructed 
follows: 




r, and vour 


the jury as 


The Court: Now, gentlemen, the duty is on jvou to give 
the best consideration within your power to tli,e questions 
that vou have heard litigated before vou and which now 
have got to be decided. 

This plaintiff, who at that time was a woman of approxi¬ 
mately seventy-two years of age, was injured by being 
struck by a truck owned by the defendant. That is not dis¬ 
puted at all. It was operated by the defendant’s servant, 
a witness who testified—the colored boy. 

Her suit is brought to recover such amount as will ade¬ 
quately compensate her for the injuries which she suffered 
at that time and the expenses to which she has been neces¬ 
sarily put in an effort to be cured and healed (if those in¬ 
juries. 

Now, in all those cases the burden is on the plaintiff. The 
general rule is that he who alleges must prove. The burden 
of proof is on the plaintiff to prove by a fair preponderance 
of the evidence that these injuries which she suffered were 
caused then by the negligence of the defendant. 

Negligence means, in common parlance, failure to do 
what a man of ordinary prudence and care would have done 
under the circumstances. The negligence in this case is 
charged against the operator of the defendant’s truck. 

It is charged that he failed to operate that trick in such 
manner as a reasonably prudent and careful man would 
have done. It is a little difficult sometimes to find the prin¬ 
ciples which govern a case of this kind. Ordinarily con¬ 
tributory negligence by the plaintiff is a perfect defense. 
If the negligence of the plaintiff—that is, the failure of the 
plaintiff to do such things or refrain from doing £uch things 
as a prudent person would have done under tjie circum¬ 
stances—contributes in any way to the injury, tten the de- 
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fendant is not responsible. In other words, the neg- 

84 ligence for which the plaintiff is responsible must be 
the sole negligence which causes the accident. 

But in this case we have a little variety. We have what is 
known as the doctrine of the last clear chance, which means 
this: that if I negligently or carelessly put myself in a posi¬ 
tion of danger and the person who is being sued for injury 
could, by the exercise of reasonable care at that time, have 
avoided injuring me, then the negligence which caused the 
injury was a separate act of negligence of his part. Take 
the following illustration. Sometimes the principle can be 
obtained better by a concrete instance. Suppose I am driv¬ 
ing an automobile down that street and I see a pedestrian 
starting to cross. The pedestrian just goes ahead, pays no 
attention to anvthing. I have no right to run him down de- 
liberately and run over him just because he is not taking 
care of himself. If I see him in that position of danger it is 
my duty to exercise such care as a reasonably prudent per¬ 
son would exercise under the circumstances in order to 
avoid injury. Nobody has a right to ride rough-shod over 
anvthing, even if he has the right of wav. Neither has the 
pedestrian the right to cross the street without taking any 
care for his own safety, for his own benefit. 

At crosswalks the pedestrian has the right of way, and 
in crossing the street between crosswalks, the vehicle has 
the right of wav; but that does not mean that at a cross- 
walk the pedestrian has a right to run right into danger 
which is perfectly apparent to him, nor does it mean that 
between crosswalks the vehicle has a right to run rough¬ 
shod over a pedestrian who has placed himself in a position 
of danger. 

In all instances, whether on crosswalks or between cross¬ 
walks, it is the duty of both the driver of the vehicle and the 
plaintiff to take reasonable care for his own safety, as a 
reasonably prudent person would have exercised under the 
same circumstances. And that is always the difficult ques¬ 
tion in these cases. Just how did this accident hap- 

85 pen? Who is really to blame for it? 

You have heard all these witnesses testifv. You 

%r 

have heard the testimony of how fast the car was going and 

where it was seen first and where the woman’s bodv was 

%/ 

found after she was hit, on which side of the street the car 
was, and all such testimony. You have got to take that 
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testimony and go through it carefully and malj:e up your 
minds as to just what caused that accident and just who 
was responsible for it. 

If the woman herself was responsible for iR, then she 
can’t recover. If the defendant’s agent was Responsible 
for it, then, she can recover. 

The general principles of law are not difficult, jjxcept that 
it is hard sometimes to tell just where the responsibility 
lies. The general principle is this: 


^stances in 
srent—that 


If vou find from all the evidence of the circun 
the case that the operator of the truck was negli 
is, that he failed to exercise that degree of care pid caution 
in the operation of the truck which would be exercised by 
an ordinarily prudent person—and that as th0 result of 
such negligence caused the injuries, then your verdict 
should be for the plaintiff, if you further find from the evi¬ 
dence that the plaintiff was not guilty of negligence di¬ 
rectly contributing to cause the collision betwqen herself 
and the truck. 

The last clear chance doctrine is understood 
Where the driver of a truck observes, or should 
person about to cross in front of him, and it is Reasonably 
apparent that such person does not appreciate that danger 
is near, the driver should employ all reasonable 
his power to avoid injuring him. He should proc 
theory that the pedestrian may continue in the 
his peril and therefore should bring his vehicle Rmder con¬ 
trol so that he may stop if necessary before striking. He 
has no right under such circumstances to act on the 
86 assumption that the pedestrian will halt p time to 
save himself, or, if he does not, and is injured, that 
the fault will be his and not the driver’s. 

It is the duty of us all to exercise reasonable care for 
our own safety. If we do not do that, then we cannot hold 
anybody else responsible, unless after it has become ap¬ 
parent to the defendant that one is not exercising proper 
care and he has the opportunity by the exercise pf reason¬ 
able care to avoid the injury, and he does not <jlo so. In 
such cases the plaintiff may recover. 

Now, all questions of fact are for you to decide. Ques¬ 
tions as to the credibility of witnesses are for you to decide. 
The weight to be given to their testimony is fpr you to 
decide. The credibility of a witness means the extent to 


this way: 
observe, a 


means m 
!eed on the 
course of 
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which a witness is entitled to be believed, and the weight 
to be given to their testimony is the tendency to tip the 
scale. If you put the testimony of the plaintiff on one end 
of the scale and the testimonv of the defendant on the other 
end, the end which tips has the greater weight of the evi¬ 
dence. 

In order to recover, that scale must preponderate in favor 
of the plaintiff. The evidence in favor of the plaintiff must 
be sufficient to tip the scale. 

If it is evenly balanced or if it tips to the defendant’s 
side, then your verdict should be for the defendant. 

In judging the testimony, you have got, of course, to take 
into consideration the credibilitv of the witnesses. Credi- 
bilitv means the extent to which their testimonv is entitled 
to be believed, and we judge it in the court room just as 
we do in modern, ordinary life. We all have to size up 
people every day, to ascertain whether they are telling the 
truth or not. We have to do that in all walks of life. You 
have to apply the same methods here as in your offices. 
Oftentimes we judge the witness by his appearance. Does 
he seem to be telling the truth, does he impress you as tell¬ 
ing the truth, of not trying to conceal anything, or does he 
impress you as a person who is trying to conceal some¬ 
thing. We all have to judge those things in an everv- 

87 dav method. 

* 

You also have to take into consideration the in¬ 
terest of the witnesses. It is unfortunatelv true that some- 

* 

times the witness’ interest mav color his testimonv. 

* » 

You also have to consider the intelligence of the witness. 
It is a strange thing how persons differ, not in their intelli¬ 
gence, but in their recollection and in their power of recol¬ 
lection. We see it every day, day after day. Some per¬ 
sons can remember more than others, who may be perfectly 
honest and fair. Some people’s powers of observation are 
greater than others. The little boy saw the air tank in the 
back of the truck. That is, assuming that what he said was 
true. I remember when I was small we would have a game. 
We would go in front of a store window and try to remem¬ 
ber what we saw in the window. Some boys remembered 
almost everything in that window; some boys could not 
remember verv much. 

Witnesses differ in their powers of observation and 
recollection, and you have got to make an allowance for 
that. The fact that one witness does not remember as 
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much as another does not necessarily mean that he is trying 
to conceal something. The probability of the witness’ story 
must be taken into consideration. Does it seem true? 
Does it seem likely? Does it seem reasonable? 

Then, there is another principle. 

If you should find that any witness deliberately testified 
falsely with respect to any material matter of Controversy, 
you have a right to disregard the testimony j)f that wit¬ 
ness entirely, upon the theory that anyone who jvould delib¬ 
erately lie about one thing is not worthy of belief in another 
thing. But that should not be done lightly; it should be 
done only with care and deliberation, for, after all, the thing 
that you have got to find here is the truth. What is the 
truth? What is the truth about this accident? Whose fault 
was it? 

88 There is one thing that I perhaps ought to call 
particular attention to. You remember the testi¬ 
mony of the driver of the truck. It appeared that he had 
previously signed a statement before the trial, and his tes¬ 
timony here was sought to be impeached by what he had 
put in that statement. The two lawyers who were present 
when he signed it and a young lady—I forget her name— 
have testified that it was willingly made. 

Now, the testimony of what is in that statement is not evi¬ 
dence of the facts. It merely tends to show that on the 
previous occasion this witness had made a statement which 
was in conflict with the testimony given here. In other 
words, it is a test of his credibility and veracity. 

Now, if you reach the conclusion that this accident was 
the result of the negligence of the plaintiff, that is the end 
of it; but if vou reach the conclusion that it was the fault 
of the defendant, then you come to the question ^)f damages. 

On the question of damages, the plaintiff is entitled to 
such sum as will fairly compensate her for tjhe injuries 
which she received and the expenses to which she has been 
necessarily put in endeavoring to be cured of those in¬ 
juries. 

I have been asked by plaintiff’s counsel to read a prayer, 
and it is a proper statement of the law. 

4 ‘It should be in such amount as will fairly hnd reason¬ 
ably compensate her for the physical and mental pain and 
anguish vdiich she suffered as a result of said injuries and 

6—6570a 
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the nervous shock and injury to her nervous system di¬ 
rectly resulting from her physical injuries, together with 
such sum as will fairly compensate her for the expenses 
she has incurred in the treatment of her said physical in¬ 
juries, as you may find from the evidence. The jury are 
further instructed that if you believe that the injuries which 
the plaintiff has sustained are permanent in character or 
are likely to continue for some time in the future, 

89 then vour verdict should also include such sum as 
* 

will fairly compensate her for future injury, nervous 
shock, future expenses which she may have to incur as a 
result of her said injuries, as you may find from all the 
evidence/ ’ 


In other words, if she is entitled to a verdict at all, it 
should represent the expenses to which she has been neces¬ 
sarily put and to which she will necessarily be put in the 
future. So far as I can recollect, there is no testimony 
of future expenses. 

The injuries that have been testified to here were com¬ 
minuted fracture of two bones of the left lea*, as I remember 
it—one leg, anyway—a fracture of the bone of the nose, 
a fracture of one of the ribs, bruises, contusions, a cut in 
the forehead with a scar, which the doctor says is perma¬ 
nent, and shock to her nervous svstem. 

You have the right to take into account the age of the 

plaintiff and the question as to whether shock in the case 

of a seventv-two vear old woman is more serious than in 
• % 

the case of a younger person; but the verdict should be 
in such sum as will fairly compensate her for the injuries 
she mav have incurred. 

The term “injuries” means those necessarily resulting 
from the accident. 

Take the case, gentlemen of the jury, and give it careful 
consideration. It is liardlv necessarv for me to sav that 
this is not a case to be decided by sympathy. Everybody 
feels sorry, of course, that this old lady was injured, but 
we have no right to take money from one person and give 
it to another out of sympathy. 

A verdict in favor of the plaintiff should be based solely 
upon your decision that the defendant was responsible for 
these injuries. It should be onlv for such sum as you find 
from the evidence will fairly compensate her. You have 
no right to give her anything out of your sympathy, or on 
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the theory that it will teach the defendant nc|t to do it 
again. It is nothing like that. The plaidtiff should 
90 be compensated only for the injuries and only when 
you find that the defendant was responsi3le for the 
accident. 

Mr. Xewmyer: If your Honor please, in your Honor’s 
illustration, you said if you could see this person in the 
position of danger, but your Honor did not say that even 
if you did not see him, but in the exercise of Reasonable 
care you should have seen him, then vou still would be 
responsible. 


The Court: Yes. It is my duty to keep a lookout, of 
course, and if I do not do it and run over somebody, it is 
just as bad as if I did see the person and ran o^er him. 

The defendant under the circumstances I have mentioned 
will be responsible if he saw the person, or in the exercise 
of due care should have seen the person. 

Mr. Doherty: Your Honor did not read my instruction 
No. 3. 


The Court: Yes. j 

If you believe from all the evidence in the ca^e that the 
plaintiff, Rachel Pretzfelder, was guilty of certain acts of 
negligence in failing to ascertain whether or ijot it was 
safe and proper for her to cross the street at the point 
where she was injured, and that her failure to so ascertain 
the approach of the defendant’s truck contributed to the 
accident, then your verdict must be for the defendant. 

Mr. Xewmyer: Will your Honor charge as to the burden 
of proving contributory negligence being on the defendant, 
just as if- 

Mr. Doherty (interposing): I would object td that, be¬ 
cause of the fact that in the ordinary case that would be 
true to have it passed on to the defendant, but in. this case 
thev have alleged in their declaration that she was free 
from contributory negligence. 


The Court: Xo. In this jurisdiction contributory negli¬ 
gence is an affirmative defense and the burden of proof is 
on the defendant. But, nevertheless, if |upon the 
91 entire case the jury finds that the negligence of the 
defendant was the sole cause of the accident, then 
the verdict will be for the plaintiff. That is the lbw. 

All right, you may retire. 
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Mr. Doherty: I renew my motion and all my exceptions 
to the instructions. 

And the jury found a verdict in favor of the plaintiff in 
the sum of $7,000.00. The jury was thereupon polled by 
defendant. 


The foregoing is the substance of all of the testimonv 
bearing upon the exceptions herein reserved on behalf of 
defendant. 


And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and tilings herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby 
ordered, so that the defendant may have its case reviewed 
on appeal, the defendant, by its attorney, moves the Court 
to sign and seal this, its bill of exceptions, to have the 
same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the Court; and thereupon the defend¬ 
ant tenders this, its bill of exceptions, and requests the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 11th dav of Sept., 1935. 

ALFRED A. WHEAT, 

Justice. 

Approved: 

ALVIN L. NEWMYER, 

DAVID G. BRESS, 

Attorneys for Plaintiff. 

CORNELIUS H. DOHERTY, 

Attorney for Defendant. 

91M» [Endorsed:] Law No. 84039. Rachel Pretzfelder, 
Plaintiff, vs. Goodyear Service, Inc., a Body Corpo¬ 
rate, Defendant. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6570. Goodyear Service, Inc., &c., Appellant, vs. Rachel 
Pretzfelder. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Oct. 10, 1935. Henry W. Hodges, 
Clerk. 
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IN THE 


Unite*) States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term 1936 

No. 6570 

Goodyear Service, Inc., a body corporate, Appellant , 

v. 

Rachel Prktzfelder, Appellee. 

BRIEF FOR APPELLEE. 

STATEMENT OF CASE. 

This is an appeal by Goodyear Service, Inc., a cor¬ 
poration, defendant below, from a judgment entered 
upon the verdict of a jury for the appellee in an action 
for personal injuries sustained by the appellee as a 
result of being struck by a truck owned by thq appel¬ 
lant and operated by its agent in the District of Co¬ 
lumbia. 
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On March 10, 1934, appellee lived on the east side of 

Woodley Place, Northwest, in the District of Colum- 

bia and at about 10:00 o’clock in the morning of that 

day left her home for the purpose of walking south on 

Woodlev Place to Woodley Hoad and to then go in a 

westerly direction on Woodlev Road to Connecticut 

Avenue for the purpose of boarding a street car. After 

walking out of her house, she proceeded down the east 

side of Woodlev Place almost to the corner of Wood- 

lev Place and Woodlev Road. At that time there were 
» * 

signs along the east side of Woodley Place marked 
“No Parking at any Time” and there were no cars 
parked along the east side of Woodley Place. (R. 15, 
23) On the west side of Woodley Place at the corner 
of Woodlev Road there was a large house with a drive- 
way which icut diagonally across both streets at the 
northwest corner. It was the practice and habit of the 
appellee in walking down Woodley Place to proceed 
down the east side up to a point opposite the entrance 
to the drivewav and then to walk in a westerly direc¬ 


tion across Woodlev Place to the drivewav and through 
it onto Woodley Road. (R. 20) The driveway was in¬ 
dicated on a diagram produced in court, according to 
scale, which driveway was nine and one-tenth feet wide, 
running diagonally across the northwest corner of 
Woodley Road and Woodley Place from the west side 


of Woodlev Place to the north side of Woodlev Road. 

(R. 16) When the appellee reached a point on the east 

side of Woodlev Place near the corner of Woodlev 

• * 

Road, opposite the driveway, she stepped off the east 
curb for the purpose of walking to the west curb at the 
driveway and in so doing looked to her left for any 
traffic and saw nothing except a truck a half block 
south of the corner of Woodley Road coming in a 
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northerly direction up Woodley Place from Calvert 
Street and “she looked down and thought she would 
have evcrv chance to get across before the car could 
possibly come up to where she was crossing.” (R. 20) 
The car which she saw had not vet crossed Woodlev 
Road but was at the time she stepped off the curb about 
the length of two houses south of Woodlev Road on 
Woodley Place. Appellee stated that she had passed 
the middle of the street and that it would not have 
taken her a second to get on the west curb, but before 
she stepped on the curb the car struck her on jthe west 
half of the street. (R. 20) Witness did notjsee any 
cars close bv and stated that the truck which struck 

*' . i 

her must have been going at a very rapid speecf to have 
reached the place at which she was crossing thie street. 
The testimony of a disinterested eye witness, (Bernard 
German, who was standing on the west side or Wood- 
ley Place at a point about 90 feet north of the north 
curb of Woodley Road and directly opposite the point 
of the collision, tended to show that the witness saw 
the truck when the truck was south of Woodley Road 
and noticed it because it was going fast. (R. 1(5) This 
witness saw the appellee crossing from the ea^t to the 
west side of the street and indicated on the diagram to 
the jury his position at about the point where|the col¬ 
lision took place. At the time witness saw th^ appel¬ 
lee walking across the street the truck was still south 
of the intersection of Woodley Road and Woodley 
Place and he estimated the speed of the trucjk to be 
more than 30 miles an hour. The witness definitely 
placed the position of the truck on the wrong side of 
the street and stated that if the truck had gone straight 
on the right hand side of the street, the collisioh would 
not have occurred. (R. 17) The point of t^ie colli- 
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sion was on the appellant’s wrong side of the street, 
that is, on the west half of Woodley Place, close to the 
west curb. (R. 17) The operator of the truck failed 
to sound a warning of his approach, nor did the wit¬ 
ness recall the truck slowing down at all. (R. 17) As 
a result of the impact the appellee was struck by the 
truck and was knocked about l(i feet on an angle near 
a lamp-post^ which was about 15 feet north of the place 
where the witness was standing. When the truck came 
to a standstill it was at an angle facing the west side 
of the street and was entirely over on the west side of 
the street. (R. 17) The witness picked up from the 
street the appellee's pocket book and her false teeth 
and took them to the appellee’s home, waited until the 
ambulance came, as well as the police officers in a 
scout car, saw the driver of the truck which struck the 
appellee, and stated that the driver was not accom¬ 
panied by anyone at the time. (R. 17, 18) 

On cross-examination + he witness estimated that the 
distance between the appellant’s truck and the appel¬ 
lee, at the time he saw the appellee crossing the street, 
at which time she was in the middle of the street, was 
about 150 feet. (R. 18) The street is 24 feet wide. 
Skid marks of the truck were estimated to be 6 feet 
long. (R. 19) The weather was clear and the street 
dry. (R. 20) 

The appellee, on cross-examination, testified that 
after she stopped off the curb, having looked for traffic 
when she stopped from the curb, there was no use to 
look to the right or left so she continued to look 
straight ahead where she was going, because she knew 
that she coiild get across before the truck, which she 
had seen south of Woodlev Road on Woodlev Place, 
between Woodlev Road and Calvert Street, was not 

* 7 
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any where near her. (R. 23) When questioned about 
a Mrs. Webb who was likewise walking on the east 
side of Woodley Place, the appellee could not remem¬ 
ber seeing her walking: down the sidewalk, nor did she 
remember seeing- her turn to go across the street. (R. 
22) The appellee was not cross-examined with respect 
to any of the injuries which she sustained, i R. 23) 

A witness who lived on the east side of Woodley 
Place, at a point immediately opposite the place of the 
accident, testified that she heard a dull bang and looked 
out of her bedroom window and saw the appellee lying- 
face downward at the curb on the west side of the 


street, directly opposite the point where the witness 
was standing in her bedroom; that the position of the 
truck was on the west half of the street, facing at an 
angle. (R. 24) 

Another witness who was driving a truck near the 
scene of the accident but who did not see the accident, 
testified that when he drove over to the place of the ac¬ 
cident he saw the ladv Iving in the street and saw an- 

• 4 O 

other lady and the truck driver standing “clown the 


street.” The witness placed the position of the ap¬ 
pellee near the center of the street and on the west 
side thereof. (R. 25) As to the position of the truck, 

the witness stated that the truck was right in front of 

< 

where the appellee was lying in the street on the west 
side of the street and that she was lying at a point 
about 2 or 3 feet from the west curb. (R. 25) 

Louise Cheeks, an eye witness to the occurrence, tes¬ 
tified that she was sweeping the porch of her house at 
2721 Woodley Place and saw the appellee start to cross 
the street, crossing from the east to the west side, 
north of the driveway and that when the appellee was 
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well across i the center of the street, toward the west 
side, walking a little slower than a usual gait, the truck 
at that time had not yet approached the center of the 
intersection of Woodley Road and Woodlev Place. The 

i » •> 

next thing which attracted her attention was a screech¬ 
ing of brakes and she thereupon looked up and saw the 
appellee falling and, at that time, the truck was near 
the driveway and on the west side of the street; that 
the appellee fell towards the lamppost on the west 
side of the street. (R. 26) Witness heard no horn 
blown bv the truck but did hear the screeching of 
brakes. (R.i 26) Witness stood on her porch and saw 
the appellee being taken to her house, and those who 
carried her home passed the witness where she was 
standing. Witness likewise stated that there were no 
automobiles:parked on Woodley Place nor was there 
anything to obstruct the view of the driver of the truck: 
that when she first saw the truck it was going very 
fast. On cross-examination the witness testified that 


the point of collision was almost at the west curb near 
the driveway. (R. 27) When the witness’ attention 
was attracted by the screeching of the brakes and when 
she then looked up and saw the collision, the truck at 
that time was to the left of the center of the street. (R. 
27) Each of the places involved in the witness’ testi¬ 
mony as to where she was standing, where the collision 
took place, where the appellee started to cross, were 
indicated by her upon the diagram produced in court. 
(R. 28) When the truck came to a standstill it was two 


feet from the west curb. 


Witness fixed 280 feet as the 


distance between the truck and the appellee when the 
witness first saw the appellee proceeding across the 
street, at which time the appellee was in the center of 
tlie street. (R. 28) 
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Apart from the medical testimony introduced on be¬ 
half of the appellee, concerning* her treatment, ex¬ 
penses and her permanent physical injuries sustained 
in the collision, the appellee rested her case. 

On the appellant’s case the only witness introduced 
as to the occurrence of the accident, in addition to the 
driver of the truck, was Helen L. Webb, who testified 
that she was walking down the east side of Woodlev 
Place, a few houses in front of the appellee and that, 
when she approached a point about opposite toe drive¬ 
way, she cut across the street to the west side and 
at that time noticed a truck coming north. She stated 
that, when she started to cross from the sidewalk on 
the east side of the street to the west side, t ie truck 
had then passed Woodley Hoad on the right or east 
side of the street and that when she stepped up on the 
curb on the west side of the street she heard t)ic truck 
jam on its brakes and knew that it had hit something, 
although she did not see the accident and had her back 
turned to it. (R. 44, 45) Witness likewise stated that 
she knew that it was the appellee who was struck by 
the truck because she heard her walking behind her 
down the east side of the street and also heard her 
walking behind her while crossing the street . Witness 
could not state where the truck was after the accident 
because she was more interested in going to Ilk assis¬ 
tance of the lady whom she thought had been killed. 
(H. 46) The witness picked up one half of the plate of 
false teeth which had been knocked out of the appel¬ 
lee’s mouth, being the other half which was picked up 
bv the witness German. 

The appellant thereafter offered in evidence the tes¬ 
timony of three police officers who came to the scene 
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of the accident in response to a radio call that an acci¬ 
dent had occurred and testified concerning the absence 
of any skid marks and the position of the truck when 
they arrived at the scene. The apparent purpose of 
the testimony was to show that the police officers had 
attempted to locate witnesses at the scene of the acci¬ 
dent but that no persons present gave their name to 
the officers as witnesses. There was nothing however 
in the testimony of the police officers to indicate that 
they had talked with every person who was present at 

the scene nor was there anv testimonv that thev had 

• • • 

spoken to any of the witnesses introduced on behalf 
of the appellee. (R. 46-47-48) One of the police of¬ 
ficers testified that the efficiencv of the brakes on the 

* 

appellant’s truck complied with the local traffic regu¬ 
lations, which determined the efficiencv of the brakes 

* 

operating at a speed of 20 miles per hour but no test 
of the brakes was made with respect to vehicular op¬ 
eration at any greater speed. (R. 49-50) 

The driver of the appellant’s truck, Jessie Tyson, 
thereupon testified on behalf of the appellant that 
when he was crossing Woodley Road he was proceed¬ 
ing in a northerly direction about four feet from the 
east curb of Woodley Place. (R. 50) The witness 
stated that he saw Mrs. Webb crossing the street when 
he was crossing the intersection of Woodlev Place and 
Woodley Road but testified that he did not see the ap¬ 
pellee until she appeared in front of his truck. (R. 50) 
On cross-examination he stated that at the time of the 
accident he was going to a Shell station in the 2300 
block of Connecticut Avenue to deliver some tires for 
the appellant, which were in the truck at the time, and 
that his course had been bv coming over the Calvert 
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Street bridge and instead of continuing on Connecticut 
Avenue lie took Woodley Place instead because it was 
a short way, but denied that he took the short way 
because there was a red traffic light on Connecticut 
Avenue and because he was in a hurry to nliake his 
delivery. (R. 52) Upon this denial by the witness, a 
paper writing was shown to him (plaintiff’s exhibit No. 
7), and upon his inspection of the written statement he 
identified his signature thereon and stated that he re¬ 
membered signing it but did not care to read [it to re¬ 
fresh his recollection. (P. 52) After reading the 
statement the witness admitted having made the state¬ 
ments contained therein. (R. 52-53) The statement 
is contained in the record at pages 59 and 60. A num¬ 
ber of the material sentences contained in tde state¬ 
ment were thereupon read to the witness and he admit¬ 
ted the truth thereof. (R. 53) Several statements on 
the witness stand were made by the witness which 
were contradictors to the statements contained in the 
paper writing with respect to the speed of the truck, its 
position in the roadway and the part thereof which 
struck the appellee. (R. 54-55) Thereafter, counsel 
for the appellant examined the witness with respect to 
the paper writing and the circumstances surrounding 
its execution and the witness stated that the paper 
writing was written bv an attornev, Mr. Leon Pretz- 
felder, in the presence of the witness and the fitness’ 
lawyer, Mr. Ostmann, and that at that time the witness 
was under $300 bond but that the statement was exe¬ 
cuted because the witness’ lawyer wanted to make the 
usual $25 fee. (R. 56) Upon the examination of the 
witness by the appellant, the witness then stated that 
the facts stated bv the witness in his direct examina- 
tion are true and those contained in the written state- 
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ment were not true. The written statement, plaintiff’s 
exhibit number seven, was offered in evidence and was 
admitted without objection by the appellant. (R. 56) 
The witness, however, admitted that at the time of the 
making of the written statement Mr. Pretz-felder asked 
the witness to tell the truth as to how the accident hap¬ 
pened. (R. 56) 

After the conclusion of the examination of Tyson, 
counsel for the appellant thereupon offered in evidence 
the traffic regulation dealing with the right of wav be- 
tween pedestrians and motor vehicles which was al¬ 
lowed in evidence by amendment to the plea without 
objection by the appellee. Thereupon appellant rested 
its case. (R. 57) In rebuttal the appellee offered in 
evidence the testimony of Leon Pretzfelder, Esq., with 
respect to the circumstances surrounding the execu¬ 
tion of plaintiff’s exhibit number seven, and he testi¬ 
fied that the statement was signed in the witness’ office 
in the presence of the witness and in the presence of 
Bernard Ostmann, Esq., attorney for Tyson and a Mrs. 
Witz, secretary to the witness. (R. 57-58) The witness 
stated that he was called on the telephone by the at- 
tornev for Tvson and was requested bv the attornev 
to afford him an opportunity to discuss with the wit¬ 
ness certain charges of a criminal nature which were 
then pending against Tyson in the Police Court. As a 
result of this conversation Tyson and his attorney ap¬ 
peared at the witness’ office for the purpose of giv¬ 
ing a true statement of what had occurred. The man¬ 
ner in which it was done was that Mr. Ostmann asked 
questions and the witness asked a few and the an¬ 
swers made by the witness were written down and con¬ 
stituted the statement offered in evidence as plaintiff’s 
exhibit number seven, which was in the handwriting of 
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the witness. After the completion of the statement, 
Tyson asked his attorney to read it to him a^id after 

it was read to Tvson, the latter stated that it Ivas cor- 

I 

rect. (R. 58) Thereupon Mrs. Witz was called into 
the room for the purpose of being a witness to the 
signature of Tyson and during her presence in the 
room Tyson’s attorney asked him if the statement was 
his own voluntary statement and whether tlaje facts 
contained therein were true, to which he replied in the 
affirmative. On cross-examination the witness em¬ 
phatically denied that the written statement was ob¬ 
tained as a consideration for any forbearance of crimi¬ 
nal prosecution. The criminal prosecution was not 
pursued by appellee and at no time was the appellee 
disposed to further any criminal charges. The paper 
writing was thereupon received in evidence for pur¬ 
poses of impeachment only, over the appellant’s ob¬ 
jection, which objection was predicated upon the 
ground that ‘‘there was evidence showing that there 
was pressure brought against Tyson and because he 
never read the statement.” (R. 59) 

Mrs. Witz, the witness to the signature of Jessie 
Tyson, testified that she witnessed his signature and 
affixed her signature as a witness thereto; that on the 
occasion when she witnessed his signature he was asked 
whether the statement he was signing was correct and 
whether it was voluntarilv made bv him, to which he 
replied in the affirmative. After the signing of the 
statement bv Tvson the witness signed her name there- 
to. (R. 60) 

The attorney who was present with Tyson ^t the 
time of the making of the statement and who repre¬ 
sented him in regard to the criminal charge, Bernard 
G. Ostmann, Esq., was thereupon called on behalf of 
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the appellee and testified that on May 2, 1934, he went 
to Mr. Pretzfelder's office with Tyson and on that oc- 
casion the paper writing was executed. (R. 61) Con¬ 
cerning the circumstances surrounding the execution 
of the paper writing, the witness stated that he called 
Mr. Pretzf elder and told him that he represented Ty¬ 
son and inquired as to whether or not Mr. Pretzfelder 
was interested in prosecuting the criminal charge in the 
Police Court. Thereupon the witness suggested to Mr. 
Pretzfelder that since the appellee was an elderly lady 
and should not go down to the Police Court the charges 
should be withdrawn and that Mr. Pretzfelder replied 
that he did not know what the appellee’s disposition 
would be but that he would communicate with the wit¬ 
ness thereafter. Two weeks later the witness in the 
company ofiTvson went to Mr. Pretzf elder’s office and, 
at the request of the witness, Tyson told Mr. Pretz¬ 
felder just how the accident happened. (R. 61) Wit¬ 
ness told Tyson to be truthful about it and thereupon 
during the course of Tvson’s statement as to how the 
accident occurred, questions were asked him by the wit¬ 
ness and bv Mr. Pretzfelder and as the answers were 


made Mr. Pretzfelder wrote them down. (R. 62) 
When the statement was completed it was handed to 
Tyson and he started to sign it, whereupon the wit¬ 
ness told Tvson not to sign it until he read it and was 
sure that it was correct. (R. 62) Thereupon the wit¬ 
ness suggested having a disinterested person witness 
the execution of the statement and thereupon Mr. 
PretzfelderV secretary was called into the office and 
Mr. Pretzfelder asked Tyson, in the presence of his 
seeretarv, ‘‘Is this vour free statement” and Tvson re- 
plied in the affirmative and then signed it. (R. 62) 

Mr. Ostmann emphatically denied that either he or 
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Mr. Pretzfelder suggested facts to Tyson or tfhat they 
did anything to change the facts as told by hijm. 4 ‘He 
made all those statements of his own free will. 1 told 
him to make an honest statement of how the accident 
happened.” (R. 62) 

On cross-examination the witness was asked whether 
or not he went to the police precinct to check the rec¬ 
ords charged against Tyson but the witness stated that 
he did not go to the police precinct because he re¬ 
lied on his client’s statement that there was a charge 
against him. (R. 62-63) Counsel for the.appellant 
thereupon sought to interrogate the witness with re¬ 
spect to the character of the charge which the witness 
stated he had not seen, which was not permitted by the 
court. (R. 63) Thereupon, after the conclusion of the 
appellee’s case in rebuttal, appellant moved the court 
for a directed verdict which motion was overruled and 
counsel thereupon proceeded to argue the cause to the 
jury. 

In view of the appellant’s assignment of err|or num¬ 
ber 10 (R. 11) mention should be made at this! time of 
the exception taken by the appellant during the course 
of the argument to the jury. 

Court and counsel agreed, before the argument of 
the case to the jury, that counsel for the respective 
parties in their arguments should each have thirty 
minutes. (R. 65) Thereupon counsel for appellee ar¬ 
gued to the jury and used less than thirty minutes, re¬ 
serving the balance for the final closing argument after 
the appellant’s argument. Counsel for the a^jellant 
made his closing argument to the jury and concluded 
the same. Thereupon counsel for the appellee resumed 
his closing argument for the remainder of the jtime he 
had and during the course of this final argument coun- 
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sel for the appellee mentioned the question of dam¬ 
ages in an introductory manner. (R. 65) Counsel for 
appellant objected on the ground that in view of the 
fact that counsel for the appellant, in his argument 
to the jury, had not discussed the question of dam¬ 
ages then the appellee was not entitled to argue dam¬ 
ages in his rebuttal argument. An exception was 
noted to the action of the court in overruling the appel¬ 
lant’s objection. (R. 66) After the court’s ruling, but 
before counsel for the appellee could discuss the ques¬ 
tion of damages before the jury, the time limit thereto¬ 
fore fixed by the court expired and counsel was not per¬ 
mitted to further argue. (R. 66) 

The evidence offered on behalf of the appellee dur¬ 
ing the course of the trial upon the question of her 
physical injuries consisted of the testimony of four 
practicing physicians in the District of Columbia. Dr. 
Fischer, a nose and throat specialist, first attended the 
appellee at the Emergency Hospital on March 17, 1934, 
regarding the injury to her nose. The witness found 
a number of brush burns with resultant swelling of the 
nose and a depressed fracture of the nasal bones on 
both sides, more marked on the right, with marked de¬ 
flection of the septum upon examination of the inter¬ 
nal nose, resulting in obstruction of breathing. There 
was erosion of the mucous membranes of both septa 
anteriorly and the appellee was in a condition of shock. 
Not until after the condition of shock had subsided did 


the witness;reset the appellee’s nose. His diagnosis 
as to the fracture of the nose was confirmed bv x-rays. 
Notwithstanding the operation appellee still has a de- 
formitv of the external nose in the nature of a slight 
depression, which condition is a permanent one. (R. 
28-29) 
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Dr. McPeak, a physician engaged in x-ray work ex¬ 
amined the appellee on March 12, 1934, at th^ Emer¬ 
gency Hospital and made x-ray examination^ of her 
head, wrist, and knees and of her nose and h^ad. X- 
ray plates made by the witness were produced jn court 
which showed a fracture of the larger bone of tlje lower 
left leg at the knee joint and a fracture of th6 upper 
end of the smaller bone at the same level with displace¬ 
ment of the detached fragments of the larger b^ne. X- 

ravs further showed a fracture of the ninth rib on the 
* 

left side and a fracture of the nose on the right side 
near the top and a fracture on the left side of the nose 
likewise near the top with slight depression. (f^. 32) 
Dr. Lyons, testified that the appellee had a cerebral 
concussion with many brush burns about her fac^, body 
and legs with a large cut in her forehead, fracture of 
the nose, fracture of the ninth rib on the left side and 
fracture of both bones of the left leg below the knee. 
Witness treated the appellee during the whole (period 
of one month that the appellee was in the hospiial and 
thereafter at her home. Witness thereupon stated that 
after the appellee was removed to her home she de¬ 
veloped a heart condition and also a bad attack of aci¬ 
dosis and diabetes. (R. 33) No objection to this tes¬ 
timony was made. (R. 33) The witness described the 
laceration of the forehead as a branching cut about 2 1 /** 


inches in length and down to the skull in depth ail 
the scar is permanent. Appellee was in extreme 


d that 
shock. 


(R. 33) A cast was applied to the broken leg extending 
from the toes to the groin. The fractures of both bones 
of the leg were comminuted. The injuries were de¬ 
scribed as very serious but especially so in a woriian of 
the appellee’s age. (R. 34) The injuries described by 
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the witness were attributed to the injuries which she 
sustained in the collision. (R. 34) 

Dr. Goldenberg treated the appellee while she was at 
home after she had returned from the hospital because 


of persistent coughing and restlessness and congestive 


heart failure with congestion in both lungs, fever and 


a verv acute and 


severe case of diabetes. 


The witness 


attributed the acute diabetes to the influence of shock 


upon a diabetic tendency. (R. 35) In view of the mul¬ 
tiple injuries sustained by the appellee the acute dia¬ 
betes was produced by the shock as a flare-up of a ten¬ 
dency. (R. 36, 37) “Q. Was that or not, in your opin¬ 
ion, the result of the accident ? A. Undoubtedly.” The 
acute phase of the appellee’s ailment continued until 
June 30, 1934, and thereafter the witness continued to 
see the appellee at intervals. Witness testified that his 
finding of diabetes was continued bv laboratory exam- 
ination of the blood which showed a blood content of 


600 milligrams as compared with the normal content 
between 70 and 130. (R. 37) 

On cross-examination the witness predicated his find¬ 
ing of diabetes upon the symptoms found by him on the 
occasion of his examinations of the appellee. Witness 
stated that he did not himself make the blood or urine 


examination but that they were made by the labora¬ 
tory “as is the custom among physicians.” A bill of 
the National Vaccine Laboratory for the blood test of 
the appellee had theretofore been introduced in evi¬ 
dence which represented the charge for the laboratory 
examination referred to by the witness. (R. 38) The 
court refused to permit appellee to introduce the re¬ 
port in evidence. (R. 38) 

The symptoms found by the witness which led to the 
conclusion that the appellee was suffering from acute 



17 


i 

diabetes, irrespective of the blood examination, was 
that the patient became drowsy in spite of the most 
forceful stimulation and intravenous injections. (R. 
39) The witness stated that when he first examined 
the patient she was restless and on the fourth day of 
his visit she lapsed into a drowsy stage. These reac¬ 
tions represented to the witness symptoms of diabetes. 
In view of other negative symptoms, the witness’ diag¬ 
nosis of diabetes was confirmed without doubt, irre¬ 
spective of result of the blood examination. A s a re¬ 
sult ot* the treatment administered bv the witness the 
acute symptoms of diabetes disappeared, confirming 
his diagnosis. Upon recross examination of the wit¬ 
ness it was established that the laboratory finding, 
which had been excluded by the court, was a confirma¬ 
tion of his own finding, without the blood test. (R. 41) 
Upon further examination the witness testified that the 

1 i 

acute diabetes resulted from the tremendous traumatic 
shock suffered by the appellee and the acute condition 
subsided in about five weeks. The witness adminis¬ 
tered insulin which is a heart stimulant and which is 
used in the cure of diabetes. (R. 42) The hospital 
records were thereupon produced in court showing that 
the appellee at the time she was first taken to the hos¬ 
pital was found not to be suffering with diabete^. (R. 
43) 

ARGUMENT. 


As to the Denial of Appellant’s Motion for Continuance. 

Issue was joined upon the pleadings herein oh June 
20,1934. (R. 5) The case thereafter was on the ready 
calendar for trial for a number of months and o|i June 
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3, 1935, appellee filed a motion to set a trial date here¬ 
in, wherein it was recited that a postponement of the 
trial had been theretofore granted until June 5, 1935, 
on account of the illness of the appellant’s attorney. (R. 
5) On the following day, June 4, 1935, appellant filed 
a motion to pass the cause accompanied by the affidavit 
of an associate in the office of appellant's counsel. The 
motion to set the trial date and the motion to pass the 
cause were both presented and argued in the Motions 
Court in the Supreme Court of the District of Colum¬ 
bia before Mr. Justice O'Donoghue on June 4, 1935 
and, after arguments upon the motion, the motion to 
pass the cause was denied as requested, but the court 
continued the trial of the cause for one week. (R. G) 
After the expiration of the week granted as a continu¬ 
ance for the trial of the cause, the cause herein was 
reached for trial on June 12, 1935, before Mr. Chief 
Justice Wheat. At the trial table and before the jury 
was sworn, appellant by it< attorney then in court, pre¬ 
sented another motion for continuance for one month, 
which motion if granted would have operated as a con¬ 
tinuance until the October Term of court. (R. G) After 
argument upon this motion for continuance the same 
was overruled by the trial justice. (R. 8) 

The granting or denial of motions for continuance of 

•r’ c 1 

causes rests within the sound discretion of the court. 


Law Rule 44, Supreme Court of the District of Co¬ 
lumbia (R. 9). In view of the fact that one postpone¬ 
ment of the case had been granted to the appellant 
prior to the motion filed on June 4, 1935 wherein the 
cause was continued for trial to the 5th dav of June, 
1935, it is submitted that the appellant, if its counsel 
was indisposed to try the case, had an adequate oppor- 
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tunity to engage substitute counsel. The ruling, on the 
showing made by counsel at the hearing before Mr. 
Justice O’Donoghue, took into consideration the previ¬ 
ous continuance granted and, although the jcourt de¬ 
nied the motion to pass the cause for the length of time 
prayed for therein, the court did grant the appellant v. 
continuance of one week. In view of the previous post¬ 
ponements and the fact that a week’s continuance had 
been granted bv Mr. Justice O’Donoghue, it is sub- 
mitted that the trial court properly exercised its discre¬ 
tion in refusing further continuance. Notwithstanding 
these postponements, not until the case was called for 
trial did counsel for the appellant submit a written mo¬ 
tion for continuance which was presented at the trial 


table 


as counsel were preparing to examine the 

Aiiti j i n M i •I 4 i j t j 


l ted that 
in deny- 
p rev ions 


jury. At that stage, it is respectfully submi 
the trial court properly exercised its discretion 
ing the motion for continuance in view of the 
continuances and the other circumstances of ijiecessitv 
and expediency presented during the argument. How¬ 
ever, in deference to counsel for the appellant and with¬ 
out any objection by counsel for the appellee, tlie court, 
at the close of the hearing on Thursday, continued the 
cause until the following Monday, at the request of ap¬ 
pellant’s counsel. (R. 61) 

It is significant in this regard to note that the affi- 
davit of Dr. Zinkhan dated June 3, 1935, and which 
was attached as an exhibit to the motion to pass the 
cause filed by the appellant on June 4, 1935, indicates 
that counsel for appellant knew at the time of the filing 
of that motion, which was heard on June 4,1935, that a 
one week continuance had been granted by thg court, 
but, notwithstanding the ruling of court, no effort was 
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made bv counsel to obtain substitute counsel to trv the 

* i 

cause, but counsel insisted on filing 1 the additional mo¬ 
tion for a continuance relying upon the same medical 


statement. The exercise of the court’s discretion was 
proper and in accord with the ruling of this court in the 
case of Riddle, el al. v. Gibson , 20 App. 1). (\ 237. In 
that case the court said: 


“The record also disclosed that on January 10, 
100(5, the day the issues were framed, the court 
ordered ‘that the trial of said issues be and the 
same is, hereby fixed for the 24th dav of January 
100(5.’ |On March 2, 1006, another order was made 
postponing the trial until April 3, 100(5. Notwith¬ 
standing these orders, and notwithstanding the 
fact that the condition of Mrs. Shaw must have 
been known to the caveators, and should have been 
known to their counsel, it does not appear that any 
effort was made to see her until a day or two be¬ 
fore the trial.” 


The action of a trial court upon an application for a 
continuance is purely a matter of discretion, and not 
subject to review by an appellate court, unless it be 
clearly shown that such discretion has been abused. 


Isaacs v. I 
Fields v. 11 
Mo<'us v. I ' 


S., 159 U. S. 487, 40 L. ed. 229. 
S., 27 App. T). 0. 433. 

S. m 50 App. D. C. 15. 


It is held that the discretion of the court in granting 
or refusing a continuance is to be exercised more rig¬ 
idly after long delays or several continuances granted 
a party than on the first application. As a general rule 
second and further continuances are not favored bv 
the courts and are usually denied. 13 ( \ J. 199. The 
grounds supporting the motion for continuance made 



at the trial table at the opening of the case are no dif¬ 
ferent than tlie grounds supporting the original mo¬ 
tion tiled by the appellant. Therefore, where; the first 
motion was overruled, the second motion predicated on 
the same grounds was likewise properly over 
cause that question had been adjudicated. 


Hutchinson v. Manchester Street IUi 
N. H. 271,60 A. 1011. 


ruled, be- 


lu'aj), 73 


As stated in 13 C. J. 200: “It would be a dangerous 
practice to permit an application for a contiiiuance to 
be repeated on a new affidavit on the same state of 
facts, and that to allow the second application would 
in effect permit an affidavit for a continuaiice to be 
amended.” 

II. 

As to the Argument of Counsel to the Jiiry. 

Appellant’s tenth assignment of error is predicated 
upon what is called a rule of debate. (R. 11) After 
the close of all the testimony it was stipulated i;hat each 
counsel should be limited in his argument to |the jury 
to thirty minutes. In view of the established 
in the District of Columbia in arguments to 
for the plaintiff to have the opening and closing argu¬ 
ments, counsel for appellee made his opening to the 
jury and used less than the thirty minutes stipulated 
time, reserving the balance of time for the final clos¬ 
ing argument, after the appellant’s argument, 
upon, counsel for the appellant made his closi 
ment to the jury and concluded the same. Thereafter, 
counsel for the appellee resumed his closing a 
for the remainder of the time which he had ai 


practice 
the jury 


The re¬ 


jig argu- 


eourse of the closing argument stated “W 


rgument 
id in the 
liat are 
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the damages in this case?” Immediately, thereupon, 
counsel for the appellant objected to any argument 
upon the question of damages for the reason that, as 
stated by counsel for the appellant in his objection: 
“I think the rules of argument are that when a person 
open his opponent answers. The only thing that Mr. 
Newmyer can answer is the statement that I made.” 
(R. (>(j) The court overruled the objection and per¬ 
mitted counsel for the appellee to argue the question 
of damages but, from the time the objection was made, 
there was hardly an opportunity for appellee’s counsel 
to cover the question of damages in his argument. As 
•soon as mention was made of the question of dam¬ 
ages, appellee's time expired and the court required 
counsel to terminate the argument. (R. (>6) 

Even if there is such a rule of fair debate as con¬ 
tended for by the appellant, no prejudice resulted to 
the appellant in the case at bar for the reason that 
before counsel for the appellee could go into the ques¬ 
tion of damages his time had expired and he was not 
permitted thereafter to argue the question any fur¬ 
ther. 

It is difficult to conceive how the ruling of the court 
in the case at bar operated to the prejudice of the 
appellant. Appellant was apparently sufficiently satis¬ 
fied bv the evidence concerning the character and ex- 
tent of the appellee’s injuries so as to refrain from 
commenting upon the question of damages whatsoever 
in his argument to the jury. Neither was the appellee 
cross-examined concerning her injuries. This, how¬ 
ever, does not operate to preclude the appellee from 
discussing one of the material matters of the appel¬ 
lee's case. 
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Even if counsel for the appellee had had ajn oppor¬ 
tunity to argue the question of damages to tilie jury, 
which he did not have on account of the expiration of 
the stipulated time, the exception taken by the appel¬ 
lant to the court's ruling in this regard is, in law, no 
exception and cannot be considered by this court. The 
order of arguments of counsel to a jury is a matter of 
trial practice. The right to open and close land the 
order thereof are matters of trial practice anq as such 
cannot be the proper subject of exception. 

Day v. Woodworth. 13 How. 363, 370. 

I fall v. Weare, 92 U. S. 72S. 

Lancaster v. Collins, 115 U. S. 222. 

Overby v. Gordon , 13 App. I). C. 392. 

Rich v. Lemmon, 15 App. I). C. 51. 

i 

It is believed that any further citation of authority 
would be unnccessarv in view of the clear aiinounce- 


ment by this court in the Gordon case, supra , 
406 where it is stated: 


4 4 


but that matter has been settled for us by re¬ 


peated decisions of the Supreme Court 


United States, which have held that the ruling of a 


trial court on the question as to who shoi 
and close a case is merely upon a matter 
tice, not proper to be made the subject of e: 
or to be reviewed upon writ of error. 


III. 




at page 


of the 


Id open 
}f prac- 
ccention 


i 

The Motion for Directed Verdict Was Properly 

Overruled. 

Appellant’s assignment of errors No. 2 and 3 charge 
error in denying the appellant’s motion for directed 
verdict made at the close of the appellee’s case and 
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at the close of all the evidence. (R. 10, 11) Appel¬ 
lant’s motion for directed verdict made at the close 
of the appellee’s case was waived by the introduction 
of evidence on its behalf. 


McCurc & Stern Co. v. Wilson, 209 U. S. 275, 52 
L. ed. 788. 


Washington Utilities Co. v. Wadley, 44 App. 
T). 0. 176. 

Murray v. U. S., 53 App. D. C. 119. 

Moses <6 Son v. Lockwood, 54 Ap]). I). C. 115. 

Pi ear (l v. Smith , 59 App. R. 0. 291. 


Appellant further argues that the court committed 

error in overruling its motion for directed verdict 

made at the close of all the evidence. It has been many 

* 

times held bv this court that a motion for directed ver¬ 


dict admits everv fact in evidence tending to sustain it 
and every inference reasonably deductible therefrom, 
and that the motion can be granted onlv when but one 
reasonable view can be taken of the evidence and the 
conclusions [therefrom, and that view is utterly opposed 
to the plaintiff’s right to recover. 


Glaria v. Washington Southern Pail tray Co., 30 
App. D. C. 559. 


A . As to Negligence. 

The appellant’s motion is predicated upon two 
grounds, first, that there was no sufficient evidence of 
the negligence of the operator of the appellant’s truck 
to be submitted to the jury, and, secondly, that the ap¬ 
pellee's own evidence showed her to be guilty of con¬ 
tributory negligence as a matter of law. 

The testimony abundantly showed that the operator 
of the appellant *s truck was proceeding at an excessive 
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rate of speed (R. 16, 17, 20, 26). This fact w^s estab¬ 
lished by the testimony of three witnesses. The only 
contradiction is in the testimony of the truck driver 
himself who testified on direct examination thalt he was 
driving about 18 miles per hour (R. 50). Thq charac¬ 
ter of this contradiction lost its probative \ v alue by 
virtue of its impeachment on cross-examinajion (R. 
52-57). 

The testimony on behalf of the appellee further 
tended to establish that in walking from the east to the 
west side of Woodley Place the appellee had already 
passed the center of the street and was about to step 
up on the curb when she was struck by the truck and 
that the truck was then being operated on the west or 
left-hand side of the street. Bernard German, a dis¬ 
interested eye witness testified that the positio|n of the 
appellee at the time she was struck was past the mid¬ 
dle of the street, closer to the west curb (R. lit). The 
appellee herself testified that she had practically 
crossed the entire street and that she was a|bout to 
step up on the west curb when the collision occurred 
and that the appellant could have avoided the Collision 
if it had been operating its truck on the right half of 
the street (R. 20). The witness, Louise Cheeks, defi¬ 
nitely placed the point of the collision on the west side 
of the street (R. 26). The testimony as to the position 
of the truck after the collision was contradicted by the 
testimony of several police officers offered by the appel¬ 
lant who arrived a while after the accident occurred. 
However, this was met by the testimony of witnesses 
on behalf of the appellee who definitely placed the 
position of the truck after the collision on the w^st side 
of the street. 

The testimony on behalf of the appellee further 
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tended to show that the operator of the appellant's 
truck failed to maintain a proper lookout or to keep 
his truck under control. In this regard the testimony 
of an employee of the District of Columbia Traffic De¬ 
partment showed that on the date of the accident there 
were signs along the east side of Woodley Place marked 
“No Parking At Any Time.” The testimony further 
showed that there were no cars parked on the east side 
of the street which could obstruct the vision of the 
driver of the truck. Measurements of landmarks at the 
scene of thb accident showed that Woodlev Place is 
24 feet wide and that the point of collision was about 
90 feet north of the north curb of Woodley Place and 
Woodley Koad (H. 15, 16). Woodley Road is 30 feet 
wide (R. 15). From the south curb of the intersection 
of Woodley Place and Woodley Road to the point of 
the collision, was approximately 120 feet. Appellant’s 
truck had been proceeding in a northerly direction on 
"Woodley Place and was approaching the south curb of 
the intersection. At that time, before the truck reached 
the south curb, the appellee had already passed the 
middle of the street and then had less than 12 feet to 
traverse before reaching the opposite curb. There 
were no obstructions to vision and, had the operator of 
the truck maintained a proper lookout for pedestrians 
crossing the street, he would have had at least 120 
feet within which to bring the truck to the right side 
of the highway or to slow down its speed. In the testi¬ 
mony of Bernard German there appears the following: 

“‘When the witness saw the plaintiff walking 
across the street he also saw the truck which, at 
that time, was on Woodley Place going north just 
south of the intersection of Woodlev Road and 
Woodley Place” (R. 16). 
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Skid marks after the accident were seen bv the wit- 
ness German immediately behind the truck at tlie point 
where it came to a standstill, which were six feet in 
length (R. 19). The fact that the police officers came 
to the scene of the collision a while thereafter and did 

i 

not find skid marks was indicative of the fact that the 

truck had been moved. The testimony of the police 

officers as to finding’ the truck on the right-hand side 

of the street is thereby diminished in its probative 

value. The testimonv of the witness Louise Cheeks 

* 

included the following: 

‘‘That the witness saw the truck when the plaintiff 
was in the center of the street and at that time the 
truck had not vet approached the center of the 
intersection of Woodlev Road with Woodley 
Place” (R. 26). 

Without further argument of the testimony concerning 
the negligence of the operator of the truck, it is re¬ 
spectfully submitted that there is no merit in the charge 
made by the appellant that the evidence as to the negli¬ 
gence of the appellant was insufficient to be submitted 
to the jury. Without the necessity of resorting to in¬ 
ferences reasonably deducible from this evidence in 
favor of the appellee, it is submitted that if but one 
view can be taken of the evidence upon the question 
of negligence, that view is that the truck was operated 
negligently. As stated by the I'nited States Supreme 
Court in Grand Trunk Railway Company v. Ives, 144 
U. S. 408, 36 I,. Ed. 485: 

“When a given state of facts is such that reason¬ 
able men may fairly differ upon the question as 
to whether there was negligence or not, the (deter¬ 
mination of the matter is for the jury. It ijs only 

where the facts are such that all reasonablb men 

i 
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must draw the same conclusion from them, that 
the question of negligence is ever considered as 
one of law for the court.” 


B. As to Contributory Negligence. 


As to the contributory negligence of the appellee, 
the second basis for the motion for directed verdict, 
the testimony showed that the appellee took her usual 
route down the east side of Woodley Place in a south¬ 
erly direction towards the corner of Woodley Place and 
Woodley Road and, at an approximate point opposite 
the driveway located on the northwest corner, the ap¬ 
pellee stepped from the east curb and proceeded in a 
westerly direction across the street (R. 20). “That 
when she stepped off the east curb, she looked and saw 
nothing except a truck half a block away from the 
corner of Woodley Koad. coming up Woodley Place 
from Calvert Street and she looked down and thought 
she would have everv chance to get across before the 
car could possibly come up to where she was crossing. 
That in response to a question by the court as to where 
the car was when she first saw it the witness replied 

that it was a half block a wav. That the car had not 

• 

vet crossed Woodlev Road when she first saw it and 
• • 

at that time the truck was about the length of two 

houses south of Woodlev Road on Woodlev Place and 

% • 

if the truck had not come as rapidly as it had, it could 
have turned the corner and avoided striking her. ‘I 


had already passed the middle of the street. I do not 
suppose it could have taken me a second to get on the 
curb. I was all the way across’ ” (R. 20). From the 
measurements introduced in evidence, as shown by the 
diagram drawn to scale, the appellee was in the middle 
of the street when the truck was approximately 120 
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feet south of the place where she was walking. It 
clearly appears further that during the period jtliat it 
took the appellee to walk from the east curb tb about 
the center of the street the truck at that time lijid cov¬ 
ered a distance of about a half block, being tlie half 
block south of the intersection of Woodley Roftd and 
Woodley Place. At that time it was reasonable to 
suppose that the appellee was well beyond the striking 
range of the truck. Had she stepped off the (}urb to 
proceed across the intersection when the truck was only 
120 feet away, a different situation might be pre¬ 
sented. Testimony on behalf of the appellee clearly 
established that she had already passed the center of 
the street before the truck reached the intersection 
and that at the time she stepped off the curb to pro¬ 
ceed across the street the truck at that time was a half 
block bevond the intersection. The testimony of the 

* i 

appellee in this regard is corroborated by the testi¬ 
mony of the witnesses German and Cheeks (R. {16, 20, 
26). There is no contradiction in this regard jin the 
testimony of the appellant \s witness, Webb. She! testi¬ 
fied that she knew that the appellee was walking be¬ 
hind her across the street and that the collision oc¬ 
curred after the witness had gotten onto the cufb, but 
the witness could not state how far behind Infer the 
truck was (R. 45). Nor, in this regard, is there any 
real contradiction of the testimony offered on behalf 
of the appellee by the appellant’s truck driver. The 
substance of the latter’s testimony was that h^ saw 
the appellee when she was still on the curb before she 
started to cross the street, at which time he had not 
vet crossed the intersection of Woodlev Placb and 
Woodley Road, but that when he next looked up the 
witness was about eight feet in front of him in the 
center of the street (R. 50-51). 
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On cross-examination Tyson admitted that it was a 

fact that when lie looked in front again, after passing 

the intersection, lie saw the appellee about the center 

of the street (R. 53). It follows conclusively from his 

testimony that lie was not looking ahead and did not 

see the appellee during the distance of the 120 feet 

which he traversed from the intersection to the point 

of the collision, during which time the appellee had 

proceeded from the east curb to about the center 

of the intersection, as shown by his own testimony, 

which is corroborative of the testimony introduced on 

* 

the appellee's behalf. Had the operator of the truck 
maintained ia lookout ahead, as was his duty, the ap¬ 
pellee could have been seen walking the distance from 
the east curb to the middle of the street. To charge 
that the appellee loomed up in front of the truck in the 
center of the intersection without accounting for not 
having seen her walking the distance across the street, 
amounts to a practical concession of negligence. 

It is submitted that the evidence upon the question 
as to whether or not the appellee exercised reasonable 
care for her own safety in walking across the street, 
was such that reasonable men might differ in their con¬ 
clusions and, therefore, its submission to the jury was 
proper. Without the necessity of supporting the ap¬ 
pellee's position in this regard by the fair inferences 
reasonably deducible from all the testimony, the court 
properly submitted the questions of negligence to the 
jury upon all the evidence and did not commit error in 
overruling the motion for directed verdict made at the 
close of all the evidence. 


Grand Trunk Railway Co. v. Ives, supra; 
Baltimore, etc., Railroad Co. v. Landrigan, 20 App. 
D. C. 166; 
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Washington Railway & Eloc. Co. v. Buscjier, 54 
App. 1). C. 353; 

Dove Co. v. Cook, 59 App. D. C. 61. 

Although it is the duty of a pedestrian in crossing 
a street to keep a lookout to avoid being struck, there 
is nothing in the appellee's evidence which tejnds to 
show a violation of this rule on her part, nor does the 
appellant’s testimony tend to charge her with *ji viola¬ 
tion of this dut v. 

.! 

Scliweinhaut v. Flaherty, 60 App. D. C. 15l; 
Walsh v. Rosenberg, 64 W. L. R. 126 (decided 
Dec. 30, 1935). 

It has been held that the fact that the appellee was 
crossing the street not at a regular crosswalk but some 
distance therefrom does not render her guiltv <Jf con- 
tributory negligence as a matter of law. 

D. C. v. Aukward, 45 App. D. C. 155. 

Walsh v. Rosenberg, supra. 

The factual situation in the case at bar has its closest 
analogy to the decided cases in this court, on th^ issue 
of contributory negligence, to the case of Sclfwein- 
liaut v. Flaherty, supra, where the plaintiff testified 
that, in crossing the street she looked and observed 
nothing to hinder her safe passage and, while pro¬ 
ceeding across the street in a straight line, was struck 
just as she reached the opposite side. In that case 
the court said: 

“It is admitted that, under the District traffic 
regulations then in effect, plaintiff has the right 
of way, but it is urged by defendant’s counsel that 
notwithstanding this, it was plaintiff’s du^v to 
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keep a constant lookout as she crossed the street 
and that because of her failure in this respect, she 
was guilty of contributory negligence barring her 
recovery. * * * We have examined the evidence 
carefully and have reached conclusion that the 
question in this respect, was properly submitted 
to the jury * * *. To have directed a verdict on 
the ground that plaintiff's own evidence showed 
her guilty of contributory negligence would, in 
the circumstances we have instanced, have been 
error, for, as we have said innumerable times, ‘it 
is only where the facts are such that all reason¬ 
able men must draw the same conclusion from 
them that the question of negligence is ever con¬ 
sidered as one of law for the court.’ Washing¬ 
ton Railwav and Electric Co. v. Buscher, 54 App. 
0. C. 353, 298 F. 675, 678.” 

Although appellant has not cited the case of Faucett 
v. Bergmann, 57 App. I). 0. 290 in his brief, it is sug¬ 
gested that that case is readilv distinguishable from 
the case case at bar, in that there the plaintiff with¬ 
out observation walked directiv into the front of the 

* 

defendant’s approaching truck when it was only five 
feet from the plaintiff and while the truck was proceed¬ 
ing at a lawful and reasonable rate of speed. There 
the operator of the truck was without reason to believe 
that the plaintiff would step in front of him. None of 
those facts appear in the case at bar. There is no 
testimony here which tends to show that the appellee 
walked into the truck or in front of it; not even by 
the testimonv of the truck driver himself. On the con- 
trary, the uncontradicted evidence shows, that the col¬ 
lision occurred on the wrong side of the street, while 
the truck was proceeding at an unlawful rate of speed 
and that the operator of the truck was negligent in 
failing to keep a lookout for a long distance from the 
time he approached the intersection to the time of the 
collision. 


Even if it be considered that the evidence tended to 


show contributory negligence on the part of 
pellee, the question was one for the jury. 

Schweinhaut v. Flaherty, supra: 

Dove Co. v. Cook, supra. 

Tn Gardner v. Michigan Central Railroad ( 
C. S. 349, 5(51. it was stated: 

i i r ni 


the ap- 


•o., 150 


‘The question of negligence is one of law for 
the court only where the facts are such that all 
reasonable men must draw the same conclusion 
from them, or, in other words, a case should not 
be withdrawn from the jury unless the conclusion 
follows as matter of law that no recovery can be 
had upon any view which can be properly taken 
of the facts the evidence tends to establish] 




In Railroad Company v. Powers, 149 U. S. 43, the 
court said: 

“It is well settled, that there where there is un¬ 
certainty as to the existence of either negligence 
or contributory negligence, the question is not one 
of law, but of fact, and to be settled by a jury; and 
this is whether the uncertainty arises from a con- 
diet in the testimony, or because the fact^ being 
undisputed, fair minded men will honestly draw 
different conclusions from them.” 

i 

Railroad Company v. Carrington, 3 App(. D. C. 

101, 108. 

As to the burden of proof of contributory negligence, 
it is generally held that it is upon the defendant, unless 
it appears from the plaintiff’s own case. In tl}e Car¬ 
rington case, supra, the court said: 
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“The existence of culpable negligence must neces¬ 
sarily depend upon the facts and circumstances of 
each particular case in which it is claimed. Con¬ 
tributory negligence is not presumed to exist in 
anv case, and must be established bv the defend- 
ant, unless it necessarily appears in making out the 
plaintiff's own case.” 


In the I>ove Company case, supra, it was held that 
where the issue of contributory negligence is not raised 
by the defendant's plea, it is a universal rule that the 
court may direct a verdict if the plaintiff’s evidence 
discloses contributory negligence as a matter of law, 
but if the plaintiff’s evidence merely tends to show con¬ 
tributory negligence, the question is one for the jury. 

In Railroad Company v. Srrdbory, 20 App. D. C. 543, 
the plaintiff alleged in her declaration her own exercise 
of reasonable care which was not a necessary allega- 
tion to the statement of a cause of action. The court 


held, however, notwithstanding this allegation, that the 
burden of proof as to contributory negligence was upon 
the defendant. 


The question as to the burden of proof of contribu¬ 
tor negligence in the case at bar is onlv casually sug- 
gested by the appellant on pages 17 and 18 of its brief, 
wherein it [is contended that since the appellee’s dec¬ 
laration herein charged that at the time of her injuries 
she was in the exercise of reasonable care, the burden 
of disproving contributory negligence was upon her. 
No authorities are cited to support this proposition nor 
under the decisions of this court can it be maintained. 


Furthermore, no error is assigned with respect to the 
instruction of the court on the question of contributory 
negligence nor in this respect was any exception to the 
court’s charge taken by the appellant. To raise that 
question in this court for the first time is improper. 
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Walsh v. Rosenborg, supra; 

U. S', v. IT. S. Fidelity & Guaranty Co., 236 U. S. 
512, 529. 

IV. 

The Court Properly Charged the Jury 

Appellant’s first charge of error by the coujrt in its 
instruction to the jury is in the allowance of plaintiff’s 
prayer number four predicated upon the last clear 
chance doctrine. Although it does not appear in the 
record what the ground for the objection to any of the 
prayers is, appellant argues in its brief that the last 
clear chance doctrine was not applicable to the case in 
the manner in which the jury were charged (appel¬ 
lant's brief, p. 28). It does not appear in the record 
that the appellant objected in the court below toitlie ap¬ 
plication of the last clear chance doctrine. Appellant 
now claims that the doctrine should only be applied 
where it knew and saw the perilous position of the 
appellee and should not be applied in a case where 
there was no such actual knowledge, even though had 
the operator of the truck been exercising reasonable 
care he could have discovered the perilous position. 
Xo object ion was made by appellant when the cojirt was 
requested by the appellee at the close of the charge to 
instruct the jury upon the theory of constructive 
knowledge (R. 75). 

Plaintiff’s prayer number four charges in substance 
that where the operator of a motor vehicle observes 
or should observe a person in a dangerous position 
and that such person does not appreciate the ganger, 
the driver should employ all reasonable means! in his 
power to avoid injuring such person and that tliej driver 
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should not proceed on the assumption that the pedes¬ 
trian will halt in time to save himself (R. 67). 

Plaintiff’s prayer number six is likewise predicated 
upon the last clear chance doctrine and the record does 
not contain any "round upon which the appellant’s ob¬ 
jection to tin* prayer was made. As stated by this 
court in the case of Walsh v. Rosenberg, supra: 


“It is.the duty of counsel objecting to a charge 
of the court to call the attention of the court to the 
particular subject matter to which the objection is 
directed, and if counsel fails in this duty, the 
objection cannot be made for the first time in the 
appellate court.” 


And as stated by the Tinted States Supreme Court 
in [ \ S. v. l \ S. Fit!('lity a,!f l Guaranty Co., 236 U. S. 
512, 529: 


“The primary and essential function of an excep¬ 
tion is to direct the mind of the trial judge to a 
single land precise point in which it is supposed 
that he has erred in law, so that he may reconsider 
it and change his ruling if convinced of error, and 
that injustice and mistrials due to inadvertent 
errors may thus be obviated. An exception, there¬ 
fore, furnishes no basis for reversal upon any 
ground other than the one specifically called to the 
attention of the trial court.” 


Travel* v. Smolik, 43 App. I). C. 151; 

Rudd v. U. S., 48 App. 1). C. 332; 

Wash. R. Co. v. Wash. Cap. T. Co,, 44 App. 
D. C. 470; 

Walker v. Dyson, 32 App. D. C. 90; 

D. C. v. Duryee, 29 App. D. C. 327. 


Xotwithstanding the failure of the appellant to set 
forth the grounds of its objection to these prayers until 
the argument contained in its brief was filed herein, 


charged 
knew or 
injured, 
lvolving 


it is submitted that these prayers for instruction prop¬ 
erly state the law and were properly appliejl in the 
case at bar. Some authorities are cited in the appel¬ 
lants brief tending to support the proposition that the 
last clear chance doctrine applies only where j there is 
a discovered peril, that is, where the party 
with having had the last clear chance actually 
discovered the perilous position of the party 

It is needless to review the manv decisions i 

* 

this question, except to advert to a few of the cjlecisions 
of this court wherein the rule has been firmly announced 
to the effect that actual discovery of the perilous posi¬ 
tion of the party injured is not a prerequisite to the 
application of the doctrine, but that the doctrine ap¬ 
plies where the party having the last clear chance 
either actually discovered the peril or by the exercise 
of reasonable care should have discovered lit. The 
early application of the doctrine in this cour( was in 
the case of Bremmermaii v. Georgetown Railway Com- 

_ i v 

pany, 50 App. 1). C. 3/8, where the plaintiff ylio was 
thoroughlv familiar with the localitv of the defendant’s 
railroad tracks, approached the same carrying a large 
bag. There was a car going north on the trjjcks and 
the plaintiff proceeded diagonally across the track and 
was headed in the direction of another track, when the 
motorman proceeding thereon had reason to believe 
that the plaintiff would continue to walk but neverthe¬ 
less made no attempt to warn him or arrest the speed 
of the car, assuming that he would walk beyond the 
field of danger. The negligence of the plaintiff in that 
case was conceded and this court, relying upon the 
doctrine announced in Inland and Seaboard Coasting 
Co. v. Tolson, 139 U. 8. 551, 35 L. Ed. 270, where it 
was said that the negligence of a party injujred will 
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not preclude recovery by him “if it be shown that the 
defendant might, bv the exercise of reasonable care and 
prudence, have avoided consequences of the plaintiff’s 
negligence,” said, as follows, at p. 380: 

“The peril of the pedestrian, if actually or con¬ 
structively known to the motorman, places upon 
the latter the dutv of exercising reasonable care 
and prudence to overcome the consequences of 
the plaintiff’s negligence. * * * And if the 

motorman does not use such care and prudence, 
the consequences may be attributable to his negli¬ 
gence/’ (Italics supplied.) 


The vearifollowing the decision in the Bremmerman 
case, this court was again called upon to announce the 
limitations of the last clear chance doctrine and, in 
Standard Oil Company v. McDaniel, 52 App. 1). C. 19, 
an instruction was approved by this court which 
charged in substance that if the plaintiff was guilty 
of negligence in exposing himself to a risk of injury, 
nevertheless, if the defendant saw or by the exercise of 
reasonable care could have seen him in time to have 
avoided the injury and negligently failed to do so, then 
the jury’s verdict should be for the plaintiff. The sub¬ 
stance of this instruction is embodied in plaintiff’s 
prayer number six in the case at bar. It is significant 
to note further that the following language used by 
this court in the McDaniel case is quoted practically 
verbatim asi the appellee’s prayer number four in the 
case at bar, which is being attacked by the appellant: 

“Where the driver of a truck observes, or should 
observe, a person about to cross in front of him, 
and it is reasonably apparent that he does not 
appreciate that danger is near, the driver should 
employ all reasonable means in his power to avoid 
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injuring him. He should proceed on the theory 
that the pedestrian may continue in hip course 
heedless of his peril, and therefore should bring 
his vehicle under control so that he may stop if 
necessary before striking. He has no right under 
such circumstances to act on the assumption that 
the pedestrian will halt in time to save himself, 
or, if he does not, and is injured, that the fault 
will be his and not the driver’s. It is the law 
that—Mhe contributory negligence of tlje party 
injured will not defeat the action if it b^ shown 
that the defendant might, by the exercise of rea¬ 
sonable care and prudence, have avoided jthe con¬ 
sequences of the injured party’s negligencle.’ ” 

This view of the law of constructive notice oi peril is 
likewise approved by the United States Supreme Court 
in Clnuui v. City and Suburban Railway, 207 U. S. 302, 
52 L. ed. 219. It is significant to note that the facts in 
the McDaniel case constitute a parallel to those in the 
case at bar. In that case the plaintiff without keeping a 
lookout for approaching vehicles and while engaged in 
conversation with a friend, was proceeding across an 
intersection without observing the approach of the ue- 
l'endant’s truck, which was being operated at aii exces¬ 
sive rate of speed and, although there was nothing in 
front of the truck to obstruct the vision of the driver 
thereof, yet he did not apply his brakes until Ije came 
within two feet of the plaintiff. There the testimony 
showed that the driver of the truck was not aivarc of 
the peril in which the plaintiff was. An opportunity 
to avoid the effect of the negligence in operating at an 
excessive rate of speed, in view of the clear vision 
ahead available to the operator of the truck, factually 
existed in the cited case as well as in the case at bar. 
In the case at bar the opportunity to avoid the colli- 
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sion appeal's with even greater force than in the Mc¬ 
Daniel case. 

In the case of Terminal Taxicab Co. v. Blum , 54 App. 
D. C. 357, the plaintiff was proceeding across the Union 
Station Plaza in the evening, carrying an umbrella in 
the rain and when he was about the middle of the plaza, 
plaintiff observed the front of the defendant’s front 
headlight of the latter’s automobile about 200 feet to 
the east of him headed in the plaintiff’s direction; 
“that it was far enough away for plaintiff to believe 
that it would pass in back of them so they continued to 
walk straight ahead, and the first intimation plain¬ 
tiff had that he was going to be struck was the sound 
of the approaching wheel on the wet pavement and the 
glimmer of the lights directlv to the side and slightlv 
back of him and not over six feet away.” On the facts 
precisely the same general picture existed in the case 
at bar. The appellee started to cross the street and 
at that time looked and observed the appellant’s truck 
proceeding in a northerly direction at which time the 

truck was half a block a wav south of the intersection 

• 

of Woodley i Place and Woodley Road. When the ap¬ 
pellee had reached the middle of the street, appellant’s 
truck was then about 120 feet a wav and before the 
appellee had!completely traversed the additional twelve 
feet to the curb, she was struck down. Appellee testi¬ 
fied that she thought that she had every chance to get 
across in safetv because the truck was such a great dis- 
tance from her, which situation likewise existed in the 
Terminal Taxicab case (R. 20). 

In applying the last clear chance Doctrine in the Ter¬ 
minal Taxicab case, this court said, at p. 360: 


“Xor did the trial court err in delivering to the 
jury the: instruction concerning the doctrine of the 
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last clear chance. The charge gave a j correct 
statement of that rule of law, and the evidence ad¬ 
mitted of an interpretation which might inake it 
necessary for the jury to observe it as part of the 
law^ of the case. The defendant strongly contra¬ 
dicts this view-, upon the claim that there was no 
evidence in the case to which the rule in question 
could be applied against the company. We think, 
how-ever, that there w-as, for, if the jury fouind that 
the plaintiff had negligently placed himself in a 
position of danger, and thereby directly contrib¬ 
uted to his own injury, it remains nevertheless 
within their province to say, upon all the facts and 
circumstances as disclosed by the evidence, 
whether the taxicab driver saw-, or by the exercise 
of oridinary care in the premises could have seen, 
the plaintiff in the position of danger in which he 
stood, in time to stop the cab, or change in direc¬ 
tion, so as to save him from injury. It was, there¬ 
fore, proper for the court to instruct the jury upon 
that subject.’’ (Italics supplied.) 

Reaver v. Walch, 55 App. D. C. 159,161. 

Appellant argues in its brief that if it was negligent 
its negligence was a continuing or concurrent negli¬ 
gence with the alleged negligence of the appellee and, 
therefore, the last clear chance doctrine has no appli¬ 
cation, but that the negligence of the appellee should 
preclude recovery on ordinary principles of contrib¬ 
utory negligence. In support of this position appellant 
cites the leading case of Davies v. Mann, 10 M. & W. 546, 
which case is commented upon by this court |iu the 
McDaniel case, as follow-s: 

“Appellant asked the court to instruct th|B jury 
that, if thev believed that McDaniel and the driver 
w"ere in fault, and that the injury w-as paused 
by the concurrent negligence of both parlies, there 
could be no recovery by the plaintiff. Und|er the 


I 
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facts of the case, if the instruction had been given, 
it would have nullified the one with respect to the 
doctrine of last clear chance. The rule of con¬ 
current negligence was modified a long time ago 
by Davies v. Mann, 10 M. & AY. 545, so as to admit 
the last named doctrine/’ 


But in the case at bar the court did not refuse to grant 
the appellant’s prayer for an instruction on contribu¬ 
tory negligence but on the contrary granted a]qrel¬ 
iant ’s prayer number three, which provided as fol¬ 
lows (R 75): 


“If you believe from all the evidence in the case 
that the plaintiff, Rachel Pretzf elder, was guilty 
of certain acts of negligence in failing to ascertain 
whether or not it was safe and proper for her to 
cross the street at the point wher*» she was injured, 
and that her failure to so ascertain the approach 
of the defendant’s truck contributed to the acci¬ 
dent, then your verdict must be for the defendant.” 


As to the refusal of appellant’s prayer number two 
(R. 68), it is submitted that the same was properly 
denied bv the court because it fails to take into con- 
sideration the last clear chance doctrine and since the 
court properly instructed the jury upon the question 
of contributory negligence by granting appellant's 
prayer number three (R. 75) and by charging the jury 
that “at crosswalks the pedestrian has the right of 
way, and in crossing the street between crosswalks, 
the vehicle has the right of way,*’ the court committed 
no error in denying the prayer as stated and no preju¬ 
dice resulted therefrom to the appellant. 

Appellant again casually mentions, at page 54 and 
35 of its brief, that the charge by the court on the ques¬ 
tion of the burden of proof of contributory negligence 
was improper. It is submitted that the court properly 
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charged the jury in this regard as hereinabove referred 
to and no objection or exception to the eourtt’s ruling 
was noted by the appellant (R. 75). 

V. 

As to the Admission and Exclusion of Evidence. 

A. As to the Testimony of Dr. Goldenbery 

Appellant’s assignment of error number six charges 
t hat the court committed error in denying the appel¬ 
lant’s motion to strike the testimony of Dr. Golden- 

¬ 
berg (R. 11). Dr. Goldenberg was called to jattend 

the appellee on May 25,1934, to determine why she was 
suffering persistent coughing and restlessness knd at 

d that 
s for 


the time of his initial examination he observe 
she was apparently recuperating from injuri 
which she was being treated by Dr. Lyons (R. 3;}). At 
that time Dr. Goldenberg observed that the appellee 
was suffering from congestive heart failure with con¬ 
gestion in both lungs, a slight fever and difficulty in 

l jT* • , i 4 r* i i i 


breathing either in bed or out of bed and also 


from 


extreme restlessness and insomnia and also frpm an 
acute and severe case of diabetes (R. 35). The acute 
diabetes was the result of shock sustained in the ac¬ 
cident upon a diabetic tendency which she had, which 
was thereby caused to break out (R. 35-36). Dr. Gold¬ 
enberg likewise had examined the appellee on occasions 
prior to her injuries and in the urinalysis which he 
made on those occasions never found any evidence of 
diabetes (R. 36). The acute phase of the appellee’s 
diabetic condition continued until June 30, 1934. The 
diabetic condition at the time of the doctor’s original 
examination revealed a sugar content of over six hun¬ 
dred milligrams in the blood. Tn response to the ques¬ 
tion as to blood examination the doctor testified that 
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lie made the blood examination in the laboratory and 
that the normal blood condition of a person not suf¬ 
fering from diabetes is between 70 and 130 milligrams 
of sugar (R. 37). 

On cross-examination the doctor stated that on his 
first visit to the appellee on May 25, lie did not dis¬ 
cover the diabetic condition but did discover it on May 


29th, because at the time of his original visit he was 
mainly concerned about appellee's break-down of cir¬ 
culation. The doctor stated that he did not make the 
blood examination himself but that it was made by the 

laboratory which he alwavs used and which is the 
• • 

custom among physicians (R. 38). Thereupon a col¬ 
loquy occurred between court and counsel and the court 
indicated that the result of the blood examination 


would not be admissible in evidence and accordingly 
it was not admitted. Thereupon counsel for the ap¬ 
pellee offered to bring the laboratory records and the 
person who made the examination, which the court re¬ 
fused to permit (R. 38). The appellant's objection, 
therefore, as to the admissibility in evidence of the re¬ 
sult of the blood examination was granted bv the court 
and the result of the examination was not admitted in 
evidence, although the appellant, in it brief, proceeds 
on the mistaken assumption that the court ruled it to 
be admissible. 


Even if such report was admitted in evidence there 
would have been no error in such ruling for the reason 
that it constituted a part of the res gestae. The doc¬ 
tor's testimony otherwise independently established 
his finding and diagnosis of acute diabetes and the 
cause thereof. 


Caytoh v. English, 57 


App. D. C. 324, 328. 
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In Oayton v. English, supra, a similar question was 
involved and this court there held as follows J 

“We come now to the contention that th^ court 
erred in permitting the defendant to introduce in 
evidence the report he made to Major Boston. 
There was evidence that the defendant |vas to 
make and transmit such a report and abjo that 
the report was made on the day of the examina¬ 
tion. Moreover, botli parties agree that the de¬ 
fendant made an examination of the plaintiff on 
this occasion, and the report simply states iji brief 
form the result of that examination, without ref¬ 
erence to the treatment administered to the plain¬ 
tiff by the defendant. We are of the viejv that 
this report properly may be considered to form a 
part of the res gestae, and hence admissible! Tap- 
lin v. Clark, 89 Yt. 226, 95 A. 491.” 

Notwithstanding the exclusion of the testimony of 
Dr. Goldenberg with respect to the result of the labora¬ 
tory examination, he testified that he found symptoms 
upon his examination which, according to his diagnosis, 
presented indicia of acute diabetes. The objection to 
this line of questioning by the appellant is not assigned 
as error on this appeal (R. 39). The symptoms which 
the doctor found which led him to the conclusion that 
the appellee was suffering from acute diabetes, apart 
from the blood examination, were that “the patient be¬ 
came drowsy in spite of most forceful stimulation, and 
we had to give this patient intravenous injections * * * 
She could not rest. In spite of my forceful treatment, 
on the fourth day I saw her lapse into a drowsy! state, 
and the duty of a physician is to think a little farther 
than mere mechanical thoughts on the case in liand” 
(R. 39, 40). In view of these symptoms and in view of 
the lack of other symptoms, the doctor concluded that 
the appellee was suffering from diabetes, which, like all 
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other diagnoses is merely a suspicion. The treatment 
which he administered was a treatment ordinarily pre¬ 
scribed for diabetes (K. 42). In response to a question 
as to whether or not from the symptoms which he 
found, without regard to blood test which was made, 
the appellee was suffering from diabetes, Dr. Golden- 
berg answered “ Dndoubtedlv”; but, as all diagnoses 
lie wanted to verify it, which was accordingly done in 
the eustomarv wav bv the blood examination bv a 

* * * w 

laboratory (R. 41). The further motion of the appel¬ 
lant to strike out the testimony of the witness on the 
ground that he personally did not make the blood exam¬ 
ination wasi denied by the court because of the fact that 
the conclusions of the doctor were not based on the 
blood examination, since he had found sufficient symp¬ 
toms which, in his professional opinion, he diagnosed 
as diabetes, apart from the laboratory examination. 
The motion to strike the testimony of the doctor neces¬ 
sarily was addressed to all his testimony, including his 
independent diagnosis. An adequate explanation as to 
the cause of the acute diabetes was stated by the wit¬ 
ness, in that he attributed the same to the effect of the 
shock sustained in the accident which upset the appel¬ 
lee’s circulatory system, with particular acuteness be¬ 
cause of her age (R. 42). The condition of diabetes was 
a temporary and acute one and subsided in about five 
weeks. It further appeared, however, that at the time 
of the injury when the appellee was taken to the hos¬ 
pital a blood examination and urinalysis were made 
at the hospital and they showed no sign of diabetes. 
These reports were presented in court and apparently 
conceded to be the fact, as testified to by the witness 
(R. 43). 

Appellant’s brief, in arguing the propriety of the 


47 


i 

court’s ruling, in overruling the appellant’s mption to 
strike out the testimony of Dr. Goldenberg, predicated 
its entire attack upon the charge that the doctor’s tes¬ 
timony constitutes hearsay. In view of the direct testi- 
♦ * 

inonv of the doctor as to his own examination and 
diagnosis, independent of the examination of the blood 
made by the laboratory, his professional opinion was 
that the appellee was suffering from diabetes, aji acute 
condition which was a result of the traumatic shock 
sustained in the accident, and which continued for 
about five weeks and then subsided. No extra-judicial 
statements were offered in evidence to establish the 
truth of the matters contained therein nor wjas the 
report of the laboratory offered in evidence. The case 
at bar is readilv distinguishable from each of the au- 
thorities cited by the appellant for the reason that the 
opinion of the physician as an expert witness herein was 
predicated not upon a diagnosis or finding made by 
one other than the witness, but upon his own Exami¬ 
nation and diagnosis. Upon this state of the Record 
it is difficult to conceive how the doctor’s diagnosis can 
be attacked on the ground of hearsay. In addition, 
without objection by appellant (R. 33), the testimony 
of Dr. Lyons established that the appellee was buffer¬ 
ing from a bad attack of diabetes which developed 
after she left the hospital (R. 33). The acute condition 
was attributed to the traumatic shock resulting from 
the multiple fractures which she sustained, as more 
particularly described in the general medical testimony 
(R. 28-43). Irrespective of the diabetic development, 
the multiple injuries sustained in the collision pimply 
justify the verdict of the jury. 
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B. As to the Written Statement . 

The Tyson written statement was offered in evidence 
only for purposes of impeachment and not as inde¬ 
pendent evidence of the matters contained therein. In 
this regard, the court in its charge to the jury made 
reference to the statement, as follows (R. 73): 

“Now, the testimony of what is in that state- 

meat is not evidence of the facts. It merely tends 

% 

to show that on the previous occasion this witness 
had made a statement which was in conflict with 
the testimony given here. In other words, it is a 
test of his credibility and veracity.” 

For this purpose the statement was properly admis¬ 
sible as evidence of a prior contradictory statement 
used for purposes of impeachment. 

Chicago R. Co. v. Artery, 137 U. S. 507, 34 L. Ed. 

747; 

Delaware etc. Co. v. Converse, 139 U. S. 469, 35 

L. Ed. 213. 

Appellant not only argues that the statement was not 
admissible' for purposes of impeachment as a prior 
contradictory statement, but further says that it was 
not admissible even for this purpose since there was 
a criminal charge then pending against Tyson and the 
statement was signed by him while in fear of the pend¬ 
ing charge. There is no testimony in the record to 
support this argument and it is wholly without merit. 
Appellant did not propose to establish this contention 
when Tvson himself was on the stand. On the con- 
trarv, Tvson admitted that at the time of the execution 
of the written statement he was requested to give a 

truthful statement of the facts as thev actually were 

+ * 
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(R. 56). The paper writing was offered in j evidence 
by the appellee and marked “plaintiff’s exhibit No. 7” 
without any objection by the appellant (R. 56j). Prior 
to the time when the statement was offered in evidence 
the witness had admitted, on cross-examination, the 
execution of the paper writing and, in response to 
specific questioning, stated that the facts recited therein 
were true (R. 52-56). 

Appellant further argues on the last page of its brief 
that the court erred in refusing to permit the appellant 
to examine Tyson’s attorney, Mr. Ostmann, as to 
whether or not be went to the eighth precinct to exam¬ 
ine the charge then pending against Tyson. 

On the contrary, it appears in the record that on 
cross-examination Mr. Ostmann testified thai; he did 
not go to the precinct to check the record charged 
against Tvson because he took his client’s statement 
which was made to him that there was such 4 charge 
and that was satisfactory (R. 62, 63). The offer of 
proof made by the appellant in this regard was to 
show “that there was not any charge except a technical 
charge” (R. 63). The objection to this inquiry was 
properly made on the ground of its immateriality and 
its incompetency to prove or to disprove any fact in 
issue (R. 63). The character of the criminal charge 
pending against Tyson was foreign to the issue and 
neither tended to corroborate Tyson nor to jmpeach 
his attorney. If the purpose of such testimony was to 
show coercion in the execution of the statement, it did 
not tend to establish it, particularly in view o^ appel¬ 
lant’s failure to establish by the witness Tysonjhimself 
that the statements contained in the writing ^ere not 
true and in view of Tvson’s clear testimonv t|hat the 

* " i 

statement was voluntarily made. But apart from the 


I 
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truth or falsity of the matters contained in the written 
statement, such issues became immaterial when the 
sole purpose of the writing was to show that at some 
prior time a contradictory statement was made. The 
substantial testimony introduced upon the circum¬ 
stances surrounding the execution of the statement neg¬ 
atived the existence of coercion, which appeared in 
the cause solelv bv virtue of the general charge of 
counsel without any further support in the record. 

CONCLUSION. 

For the foregoing reasons and authorities relied 
upon by the appellee, it is respectfully submitted that 
no error was committed in the trial of the case below. 
Ample evidence concerning the negligence of the appel¬ 
lant was established and the linding of the jury is sup¬ 
ported by the weight of the evidence both upon the 
question of legal liability, which was presented to the 
jury under proper instructions, and the permanent in¬ 
juries sustained by the appellee. The discretion of the 
court was not abused in refusing any further and ad¬ 
ditional postponements of the trial, and, as hereinbe¬ 
fore presented, no error was committed in the admis¬ 
sion of evidence. It is, therefore, respectfully sub¬ 
mitted that the judgment should be affirmed. 

Alvix L. Xewmyer, 
i David G. Bress, 

Leon Pretzfelder, 
Attorneys for Appellee. 




